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DEPARTMENT  OF  THE  TREASURY 
Office  of  Revenue  Sharing 
31  CFRPartSi 

Final  Revenue  Snaring  Regulations 

agency:  Office  of  Revenue  Sharing, 
Treasury. 

ACTION:  Final  rule. 

summary:  This  final  rule  contains  the 
amended  revenue  sharing  regulations. 
The  changes  made  result  from  the 
amendments  to  the  Revenue  Sharing  Act 
by  the  State  and  Local  Fiscal  Assistance 
Act  Amendments  of  1980.  This  final  rule 
also  implements  the  changes  proposed 
to  be  made  to  the  regulations  on 
December  31, 1979  (44  FR  77356).  The 
revisions  are  primarily  teclmical  and 
procedural  to  conform  certain 
regulations  to  existing  operating 
procedures,  and  to  lessen  the  impact  of 
regulations  on  recipient  governments. 

EFFECTIVE  DATE:  October  30, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  S.  Isen,  Chief  Counsel 
(Designate],  Office  of  Revenue 
Sharing 
or 

Jacqueline  L.  Jackson,  Attorney-Advisor, 
Telephone:  (202)  634-5182 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  28, 1980,  the  State  and 
Local  Fiscal  Assistance  Act 
Amendments  of  1980  (Pub.  L.  96-604] 
were  enacted  to  amend  the  State  and 
Local  Fiscal  Assistance  Act  of  1972 
(Pub.  L.  92-512],  which  established  the 
General  Revenue  Sharing  Program.  The 
State  and  Local  Fiscal  Assistance  Act  of 
1972  had  previously  been  amended  by 
the  State  and  Local  Fiscal  Assistance 
Amendments  of  1976  (Pub.  L.  94-488). 
The  1980  Amendments  extended  the 
General  Revenue  Sharing  Program  for 
three  years  until  the  end  of  the  fiscal 
year  1983  (September  30, 1983).  The 
amendments  also  eliminated 
entitlements  to  State  governments,  but 
authorized  the  appropriation  of  revenue 
sharing  payments  to  State  governments 
for  fiscal  years  1982  and  1983.  Payments 
to  State  governments  were  not 
appropriated  for  fisced  year  1981.  The 
1980  Amendments  also  made  certain 
tedinical  changes  to  the  formula,  public 
participation  and  audit  provisions  in  the 
Act.  The  1980  Amendments  necessitated 
several  changes  to  the  regulations 
contained  in  31  CFR  Part  51,  which 
implement  the  Revenue  Sharing  Act. 
Proposed  rulemaking  was  published  in 
the  Federal  Register  on  July  22, 1981  (46 


FR  37717-37722)  and  comments  were 
requested  for  30  days,  ending  August  22, 
1981.  Two  comments  were  received  and 
are  discussed  in  the  section-by-section 
analysis  contained  in  an  Appendix. 

In  1979,  the  ORS  conducted  a 
thorough  review  of  the  complete  set  of 
regulations  contained  in  31  CFR  Part  51. 
As  a  result  of  the  review,  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  on  December  31, 

1979  (44  FR  77356-77437)  and  comments 
were  requested  for  60  days,  ending 
February  29, 1980.  Over  50  comments 
were  received  on  the  December  31, 1979 
proposed  rule.  The  majority  of  these 
comments  concerned  the  proposed 
handicapped  discrimination  regulations. 
Approximately  20  comments  concerned 
other  provisions  of  this  part  and  are 
discussed  below  in  the  section-by¬ 
section  analysis  of  the  regulation 
contained  in  an  Appendix.  The  section- 
by-section  analysis  combines  the 
signiHcant  comments  and  changes  made 
to  the  regulations  from  proposed  form  to 
the  present  final  regulation. 

Discrimination  on  the  Basis  of  Handicap 
and  Age 

The  ORS  published  final  regulations 
implementing  the  prohibition  against 
discrimination  on  the  basis  of  handicap 
on  January  5, 1981  (46  FR  1120).  These 
regulations  are  contained  in  a  new 
§  51.55,  which  implement  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  the  effective  date  of  this 
section  was  deferred  pending 
reconsideration  pursuant  to  Executive 
Order  12291.  As  a  result  of  the  case 
Paralyzed  Veterans  of  America  v. 

Smith,  etc.,  et  ah,  U.S.  District  Court, 
Central  District  of  California,  No.  79- 
1979  WPG,  certain  provisions  of  the 
regulations  were  issued  in  interim  form 
on  August  14. 1981  (46  FR  41047).  The 
provisions  of  §  51.55  which  have  not 
been  deferred  are  published  as  a  part  of 
these  regulations. 

The  proposed  rule  published  on 
December  31, 1979,  also  contained  a 
new  §  51.56,  "Discrimination  on  the 
basis  of  age.”  This  provision  concerns  a 
prohibition  against  discrimination  on  the 
basis  of  age  under  the  Age 
Discrimination  Act  of  1975,  as  amended. 
This  provision  is  currently  under  review 
by  the  Department  of  Health  and 
Human  Services  and  will  be  published 
in  final  form  at  a  later  date.  Accordingly, 
Section  51.56  is  reserved  at  this  time. 

Regulatory  Flexibifity  Act 

The  Regulatory  Flexibility  Act  of  1980, 
(Pub.  L  96-354,  hereinafter  referred  to  as 
the  RFA)  provides  that  regulations  with 
significant  economic  impact  on  a 


substantial  number  of  “small  entities” 
should  undergo  a  regulatory  flexibility 
analyses.  With  respect  to  the  General 
Revenue  Sharing  Program,  small  entities 
are  defined  as  recipient  governments 
with  a  population  below  50,000. 

The  final  regulations  reflect  changes 
in  the  Revenue  Sharing  Act  made  after  a 
review  in  1979  pursuant  to  Executive 
Order  12044  "Improving  Government 
Regulations.”  The  final  regulations  also 
implement  the  1980  Amendments  to  the 
Revenue  Sharing  Act  made  by  the  State 
and  Local  Fiscal  Assistance  Act 
Amendments  of  1980  (Pub.  L  96-604). 

.  As  a  result  of  the  1979  proposed  rule, 
a  number  of  the  changes  have  been 
made  to  lessen  the  impact  of  rule- 
making  on  recipient  governments.  In 
Subpart  B,  public  participation  and 
reporting  requirements  have  been 
amended  to  expand  the  coverage  of  the 
provisions  and  eliminate  certain 
reporting  requirements.  In  subpart  E  the 
ORS  has  adopted  the  EEOC  Guidelines 
and  expanded  its  provisions  concerning 
agreements  between  agencies  in  order 
to  ensure  consistent  and  nonduplicative 
enforcement  of  the  prohibitions  against 
discrimination.  Recipient  governments 
will  be  less  likely  to  be  subjected  to 
conflicting  or  inconsistent  requirements. 
Similarly  in  Subpart  F,  reporting 
provisions  regarding  audits  have  been 
reduced  and  the  waiver  provisions  have 
been  expanded  in  coverage. 

As  mentioned  above,  the  final 
regulations  implement  statutory  changes 
made  by  the  1980  Amendments.  The 
revenue  effects  of  the  final  regulations, 
if  any,  flow  directly  from  the  statute, 
and  the  regulations  impose  no 
additional  paperwork,  compliance,  or 
financial  burdens  on  recipient 
governments.  The  final  regulations  are 
primarily  interpretative,  providing 
needed  guidance  to  recipient 
governments  with  respect  to  the  General 
Revenue  Sharing  Program.  The  final 
regulations  are  not  expected  to  have  a 
significant  economic  impact  on  small 
governmental  units.  Accordingly,  the 
provisions  of  the  RFA  were  not 
applicable  to  this  regulatory  project,  and 
an  initial  regulatory  flexibility  analysis 
was  not  required. 

Executive  Order  12291 — "Federal 
Regulation” 

The  proposed  regulations  do  not 
constitute  a  "major  rule”  within  the 
meaning  of  Section  l(b]  of  Executive 
Order  12291,  entitled  "Federal 
Regulation.”  A  regulatory  analysis  is  not 
required. 
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Executive  Order  12067 — ^"Providing  For 
CoordinatioD  of  Federal  Equal 
Employment  Opportunity  Programs'* 

These  regulations  have  been  reviewed 
by  the  Office  of  Interagency 
Coordination  of  the  Equal  Employment 
Opportunity  Conunission,  pursuant  to 
Executive  Order  12067  “Providing  for 
Coordination  of  Federal  Equal 
Employment  Opportunity  Programs.” 
Pursuant  to  this  Executive  Order.  EEOC 
has  the  authority  to  review  other 
agency's  regulations  implementing  equal 
employment  opportunity  programs  to 
insure  consistent  government-wide 
enforcement. 

Executive  Order  12250 — “Leadership 
and  Coordination  of  Nondiscrimination 
Laws” 

The  regulations  have  also  been 
reviewed  by  the  Office  of  Coordination 
and  Review  of  the  Department  of 
Justice,  pursuant  to  Executive  Order 
12250  “leadership  and  Coordination  of 
Nondiscrimination  Laws.”  Pursuant  to 
this  Executive  Order,  the  Department  of 
Justice  has  authority  to  review  other 
agencies  regulations  implementing 
Federal  statutes  laws  which  prohibit 
discrimination  on  the  basis  of  race, 
color,  national  origin,  handicap,  religion 
or  sex  under  any  program  or  activity 
receiving  Federal  Hnancial  assistance. 

'31  CFR  Part  51,  is  therefore  revised  to 
read  as  set  forth  below: 

Dated:  September  25, 1961. 

Michael  F.  MU. 

Director,  Office  of  Revenue  Sharing. 

PART  51— FINANCIAL  ASSISTANCE 
TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A— General  Infonnation 

Sec. 

51.0  Scope  and  application  of  regulations. 

51.1  Establishment  of  OfSce  of  Revenue 
Sharing. 

51.2  Definitions. 

51.3  Procedure  for  effecting  compliance  for 
violations  of  provisions  other  than 
subpart  E. 

51.4  Transfer  ofentitlement  funds  to 
secondary  recipients. 

51.5  Effect  of  State  or  local  law. 

51.6  Applicability  of  other  Federal  laws. 

Subpart  B— Assurances,  Reports,  And 
Public  Participation 

51.10  Definitions. 

51.11  Reports  to  the  Director;  assurances: 
procedure  for  effecting  compliance. 

51.12  Use  reports. 

51.13  Proposed  use  hearing. 

51.14  Budget  hearing. 

51.15  Amendments  or  modification  to 
enacted  budget 

51.16  Participation  by  senior  citizens. 

51.17  Notification  of  news  media. 

51.16  Legal  notice  rules  not  applicable. 


Sec.  V 

51.19  Reports  to  the  Bureau  of  the  Census. 

Subpart  C— Computation  And  Adjustment 
Of  Entitlement  Funds 

51.20  Data. 

51.21  Data  affected  by  a  major  disaster. 

51.22  Adjusted  taxes. 

51.23  Dates  for  finalizing  data. 

51.24  Boundary  changes,  governmental 
reorganization,  etc. 

51.25  Waiver  of  entitlement:  nondelivery  of 
checks;  insufficient  data. 

51.26  Reservation  of  funds  and  adjustment 
of  entitlement 

51.27  State  to  maintain  transfers  to  local 
governments. 

51.26  Optional  formula. 

51.29  Notification  and  adjustment  of  data 
factors. 

51.30  Adjustment  to  entitlements: 
application  of  adjustments. 

51.31  Separate  law  enforcement  officers. 

51.32  Population. 

Subpart  D— ProlWbttions  And  Restrictions 
On  Use  Of  Funds 

51.40  Matching  funds. 

51.41  Permissible  expenditures  for  local 
governments. 

51.42  Wage  rates  and  labor  standards. 

51.43  Lobbying. 

51.44  Use.of  entitlement  funds  for  debt 
retirement. 

51.45  Use  of  entitlement  funds  in 
accordance  with  State  or  local  law. 

51.46  Procedure  for  effecting  compliance. 

Subpart  E— Nondiscilmination  By  States 
And  Local  Governments  Receiving 
Entitlefnent  Funds 

51.50  Purpose. 

51.51  Deffnitions. 

51.52  Discrimination  prohibited. 

51.53  Employment  discrimination. 

51.54  Discrimination  on  the  basis  of  sex. 

51.55  Nondiscrimination  on  the  basis  of 
handicap  (Interim). 

51.56  [Reserved]. 

51.57  Discrimination  on  the  basis  of 
national  origin. 

51.58  ENscrimination  on  the  basis  of  religion. 

51.59  Assurances  required. 

51.60  Compliance  information  and  reports. 

51.61  Compliance  reviews  and  affirmative 
action. 

51.62  Administrative  complaints  and 
investigations. 

51.63  Notification  to  the  complainant 

51.64  Notification  of  noncompliance. 

51.66  Determination  by  the  Director. 

51.66  Compliance  agreements. 

51.67  Resumption  of  suspended  entitlement 
funds. 

51.68  Exhaustion  of  administrative 
remedies. 

51.69  Agreements  between  agencies. 

51.70  jurisdiction  over  property. 

Subpart  F— Fiacal  Procaduraa  And  Auditing 

51.100  Definitions. 

51.101  Procedures  applicable  to  the  use  of 
funds. 

51.102  Auditing  and  evaluation. 

51.103  Waiver  of  audit  requirement 

51.104  Audits  of  secondary  recipients. 

51.105  Reliance  upon  audits  under  other 
Federal  laws. 


Sec. 

51.106  Audit  opinions. 

51.107  Scope  of  audits. 

51.106  Retention  and  submission  of  audit 
reports  and  workpapers. 

51.100  Procedure  for  effecting  compliance. 

Subpart  G  Proceedings  For  Reduction  In 
EntItlemenL  WHMiolding.  Or  Suapenaioo  Of 
Funds 

51.200  Scope  of  subpart. 

51.201  Liberal  construction. 

51.202  Reasonable  notice  and  opportunity 
for  hearing. 

51.203  Opportunity  for  compliance. 

51.204  Institution  of  administrative  hearing. 

51.205  Complaint  for  administrative  hearing. 

51.206  Service  of  complaint  and  other 
papers. 

51.207  Answer,  referral  to  administrative 
law  judge. 

51.208  Prooh  variance;  amendment  of 
pleadings. 

51.209  Representation. 

51.210  Administrative  law  judge:  powers. 

51.211  Administrative  hearings. 

51.212  Stipulations. 

51.213  Evidence. 

51.214  Depositions. 

51.215  Stenographic  record:  oath  of  reporter: 
transcript. 

51.216  Proposed  findings  and  conclusions. 

51.217  Preliminary  Tinding  (for  hearings 
under  Subpart  E). 

51.218  Initial  decision  of  the  administrative 
law  judge. 

51.219  Certification  and  transmittal  of 
record  and  decision. 

51.220  What  constitutes  record? 

51.221  Procedures  for  review  of  decision  of 
administrative  law  judge. 

51.222  Effect  of  absence  of  appeal  on  review 
of  initial  decision  of  administrative  law 
judge. 

51.223  Publicity  of  proceedings. 

51.224  Judicial  review. 

Appendix — Section-by-Section  Analysis. 

Authority:  State  and  Local  Fiscal 
Assistance  Act  of  1972  (Pub.  L  92-512),  as 
amended  by  the  State  and  Local  Fiscal 
Assistance  Amendments  of  1976  (Pub.  L  94- 
488).  the  State  and  Local  Fiscal  Assistance 
Act  Amendments  of  1960  (Pub.  L  96-604), 
and  Treasury  Department  Order  No.  224. 
dated  January  26. 1973  (38  FR  3342)  as 
amended  by  Treasury  Department  Order  Na 
242  (Revision  No.  1)  dated  May  17, 1977. 

Subpart  A— General  Infonnation 

§  51.0  Scope  and  application  of 
regulations. 

(a)  In  general.  The  rules  and 
regulations  in  this  subpart  are 
prescribed  for  carrying  into  effect  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  (Pub.  L  92-512)  applicable  to 
entitlement  periods  beginning  January  1, 
1972,  and  ending  December  31, 1976,  as 
amended,  by  the  Stale  and  Local  Fiscal 
Assistance  Amendments  of  1976  (Pub.  L 
94-488)  applicable  to  entitlement 
periods  beginning  January  1, 1977,  and 
ending  September  30, 1980,  and  the  State 
and  Local  Fiscal  Assistance  Act 
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Amendments  of  1980  (Pub.  L  96-604) 
applicable  to  entitlement  periods 
beginning  after  October  1, 1980.  Subpart 
A  of  this  part  sets  forth  general 
information  and  definitions  of  terms 
used  in  this  part.  Subpeut  B  of  this  part 
prescribes  the  reporting,  public  hearing 
and  publication  requirements  under  this 
part.  Subpart  C  of  this  part  contains 
rules  regarding  the  computation, 
allocation  and  adjustment  of 
entitlements.  Subpart  D  of  this  part 
prescribes  prohibitions  and  restrictions 
on  the  use  of  funds.  Subpart  E  of  this 
part  contains  the  nondiscrimination 
provisions  and  procedures  applicable  to 
programs  funded  by  recipient 
governments  which  receive  revenue 
sharing  funds.  Subpart  F  of  this  part 
prescribes  fiscal  procedures  and 
auditing  requirements.  Subpart  G  of  this 
part  contains  rules  relating  to  procedure 
and  practice  requirements  where  a 
recipient  government  has  failed  to 
comply  with  any  provision  of  this  part 
A  reference  to  individuals  in  the 
feminine  or  masculine  gender  shall  not 
be  construed  to  exclude  either  gender. 

(b)  Effect  on  pending  cases.  The 
procedural  provisions  of  the  State  and 
Local  Fiscal  Assistance  Act  of  1972,  as 
amended  by  Pub.  L  94-488  and  96-604 
and  regulations  promulgated  thereunder, 
shall  apply  to  all  pending  administrative 
proceedings,  including  cases 
commenced  by  complaints  filed  prior  to 
January  1, 1977. 

§  51.1  Establishment  of  Office  of  Revenue 
Sharing. 

There  is  established,  in  the  Office  of 
the  Secretary  of  the  Treasury,  the  Ofiice 
of  Revenue  Sharing.  The  Ofiice  shall  be 
headed  by  a  Director  who  shall  be 
appointed  by  the  Secretary  of  the 
Treasury.  The  Director  shall  perform  the 
fimctions,  exercise  the  powers  and  carry 
out  the  duties  vested  in  the  Secretary  of 
the  Treasury  by  the  State  and  Local 
Fiscal  Assistance  Act  of  1972,  Title  I, 
(Pub.  L  92-512)  as  amended  by  the  State 
and  Local  Fiscal  Assistance 
Amendments  of  1976  (Pub.  L.  94-488) 
and  the  State  and  Local  Fiscal 
Assistance  Act  Amendments  of  1980 
(Pub.  L.  96-604). 

$51.2  Definitions. 

As  used  in  this  part  (except  where  the 
context  clearly  indicates  otherwise,  or 
where  the  term  is  otherwise  defined 
elsewhere  in  this  part)  the  following 
definitions  shall  apply: 

(a)  “Act”  means  the  State  and  Local 
Fiscal  Assistanoe  Act  of  1972  (Title  I  of 
Pub.  L  92-612)  approved  October  20, 
1972,  31  U.S.C.  1221  et  seq.,  as  amended 
by  the  State  and  Local  Fiscal  Assistance 
Amendments  of  1976  (Pub.  L  94-488) 


approved  October  13, 1976,  and  as 
amended  by  the  State  and  Local  Fiscal 
Assistance  Act  Amendments  of  1980 
(Pub.  L  96-604)  approved  December  28, 
1980. 

(b)  “Chief  executive  officer”  of  a  unit 
of  local  government  means  the  elected 
official,  or  the  legally  designated  official, 
who  has  the  primary  responsibility  for 
the  conduct  of  that  unit’s  governmental 
afiairs.  Examples  of  the  “chief  executive 
officer”  of  a  unit  of  local  government 
may  be:  The  elected  mayor  of  a 
municipality,  the  elected  county 
executive  of  a  county,  the  chairman  of  a 
county  commission  or  board  in  a  coimty 
that  has  no  elected  county  executive,  the 
township  supervisor,  trustee,  first 
selectman,  chairman,  city  manager,  or 
such  other  official  as  may  be  designated 
pursuant  to  law  by  the  duly  elected 
governing  body  of  the  unit  of  local 
government;  or  the  chairman,  governor, 
chief  or  president  (as  the  case  may  be) 
of  an  In^an  tribe  or  Alaskan  native 
village. 

(c)  “Department”  means  the 
Department  of  the  Treasury. 

(d)  “Director”  means  the  Director  of 
the  Office  of  Revenue  Sharing.  ' 

(e)  “Entitlement  funds”  means  the 
amount  of  revenue  sharing  payments  to 
which  a  State  govenunent  or  unit  of 
local  government  is  entitled  as 
determined  by  the  Director  pursuant  to 
an  allocation  formula  contained  in  the 
Act  and  as  established  by  regulations 
imder  this  part,  including  the  interest 
earned  on  entitlement  fimds  deposited 
in  financial  institutions  prior  to  their 
use,  obligation  or  appropriation. 

(f)  “Entitlement  period”  means  one  of 
the  following  periods  of  time: 

(1)  Entitlement  Period  One  is  the  6- 
month  period  beginning  January  1, 1972, 
and  ending  June  30, 1972. 

(2)  Entitlement  Period  Two  is  the  6- 
month  period  beginning  July  1, 1972,  and 
ending  December  31, 1972. 

(3)  Entitlement  Period  Three  is  the  6- 
month  period  beginning  January  1. 1973, 
and  ending  June  30, 1973. 

(4)  Entitlement  Period  Four  is  the 
Federal  fiscal  year  beginning  July  1, 

1973,  and  ending  June  30, 1974. 

(5)  Entitlement  Period  Five  is  the 
Federal  fiscal  year  beginning  July  1. 

1974,  and  ending  June  30, 1975. 

(6)  Entitlement  Period  Six  is  the 
Federal  fiscal  year  begiiming  July  1, 
1976,  and  ending  June  30, 1976. 

(7)  Entitlement  Period  Seven  is  the  0> 
month  period  beginning  July  1. 1976,  and 
ending  December  31. 1976. 

(8)  Entitlement  Period  Eight  is  the  9- 
month  period  beginning  January  1. 1977, 
and  ending  September  30, 1977. 


(9)  Entitlement  Period  Nine  is  the 
Federal  fiscal  year  beginning  October  1, 

1977,  and  ending  September  30, 1978. 

(10)  Entitlement  Period  Ten  is  the 
Federal  fiscal  year  beginning  October  1, 

1978,  and  ending  September  30, 1979. 

(11)  Entitlement  Period  Eleven  is  the 
Federal  fiscal  year  beginning  October  1, 

1979,  and  ending  September  30. 1980. 

(12)  Entitlement  Period  Twelve  is  the 
Federal  fiscal  year  beginning  October  1, 

1980,  cuid  ending  September  30, 1981. 

(13)  Entitlement  Period  Thirteen  is  the 
Federal  fiscal  year  beginning  October  1, 
1981  and  ending  September  30, 1982. 

(14)  Entitlement  Period  Fourteen  is  the 
Federal  fiscal  year  beginning  October  1, 
1982,  and  ending  September  30, 1983. 

(g)  “Funded”  means  entitlement  funds 
have  been  or  are  being  made  available 
for  expenditure  in  or  substantially 
benefited  a  program  or  activity  of  a 
recipient  government  or  a  secondary 
recipient. 

(h)  “Governor”  means  the  Governor  of 
any  of  the  60  State  governments  or  the 
Mayor  of  the  District  of  Columbia. 

(i)  “Indian  tribes  or  Alaskan  native 
villages”  means  an  Indian  tribe  and 
Alaskan  native  village  which  has  a 
recognized  governing  body  and  which 
performs  substantial  governmental 
functions.  Certification  to  the  Director 
by  the  Secretary  of  the  Interior  (or  by 
the  Governor  of  a  State  in  the  case  of  a 
State  affiliated  tribe)  that  an  Indian 
tribe  or  an  Alaskan  native  village  has  a 
recognized  governing  body  and  performs 
substantial  governmental  functions, 
shall  constitute  prima  facie  evidence  of 
that  fact. 

(j)  “Lobbying"  means  the  personal 
solicitation  of  members  of  a  legislative 
body  by  representatives  of  the  recipient 
government  or  their  agents  for  the 
purpose  of  influencing  pending  or 
proposed  legislation  regarding  the 
provisions  of  the  Act. 

(k)  “Program  or  activity”  means  the 
operations  of  the  agency  or 
organizational  unit  of  a  recipient 
government  or  the  operations  or 
organizational  unit  of  a  secondary 
recipient  funded  with  entitlement  funds 
(examples  include,  but  are  not  limited  to 
a  police  department,  department  of 
corrections,  health  department,  or  a 
division  of  a  public  or  private 
corporation). 

(l)  “Recipient  government”  meems  a 
State  government  or  unit  of  local 
government,  the  District  of  Columbia, 
Indian  tribe,  Alaskan  native  village,  aa 
defined  in  this  section,  or  the  office  of 
the  separate  law  enforcement  officer  for 
any  parish  in  the  State  of  Louisiana, 
other  than  the  Parish  of  Orieans,  which 
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directly  receives  entitlement  funds, 
except  as  otherwise  provided. 

(m)  “Secondary  recipient”  means: 

(1)  Any  State  government,  unit  of  local 
government,  any  political  subdivision  of 
any  State  or  local  government,  any 
public  of  private  agency,  institution, 
organization  or  other  entity  which 
receives  entitlement  funds,  in  whole  or 
in  part,  from  a  recipient  government 
either; 

(1)  By  a  contract  or  other  anangement 
pursuant  to  which  such  other  entity 

,  shall  conduct,  deliver  or  otherwise 
participate  or  assist  in  the  conduct  or 
delivery  of  a  program  or  activity  of  the 
recipient  government; 

(ii)  By  a  grant  or  other  arrangement 
with,  the  recipient  government  intended 
to  provide  financial  assistance  to  such 
other  entity  under  a  program  or  activity. 

(2)  “Secondary  recipient”  shall  not 
include  a  construction  contractor  or  any 
other  private  or  governmental  entity 
bom  which  a  recipient  government  only 
acquires  real  or  personal  property  (e.g 
supplies,  equipment  and  materials)  by 
such  means  as  purchasing,  renting, 
leasing,  or  bartering.  Secondary 
recipient  also  shall  not  include  persons 
who  are  the  ultimate  beneficiaries  of  a 
recipient  government’s  programs  or 
activities. 

(n)  “Secretary”  means  the  Secretary 
of  the  Treasury. 

(o)  “State  government”  means  the 
government  of  any  of  the  50  State 
governments  or  the  District  of  Columbia. 

(p)  “Unit  of  local  government”  means 
the  government  of  a  county, 
municipality,  or  township,  which  is  a 
imit  of  general  government  as 
determined  by  the  Bureau  of  the  Census 
for  general  statistical  purposes.  The 
term  “unit  of  local  government”  shall 
also  include  the  recognized  governing 
body  of  an  Indian  tribe  or  Alaskan 
native  village  which  performs 
substantial  governmental  functions.  The 
District  of  Columbia,  in  addition  to 
being  treated  as  a  State,  shall  also  be 
treated  as  a  county  area  which  has  no 
units  of  local  government  (other  than 
itself)  within  its  geographic  area. 

§  51.3.  Procedures  for  effecting 
compliance  for  violations  of  provisions 
other  than  subpart  E. 

(a)  Investigations.  (1)  The  Director 
shall  establish  procedures  to  reasonably 
assure  than  an  investigation  of  a 
complaint,  relating  to  possible  violation 
of  the  provisions  of  this  part  (other  than 
Subpart  E)  is  completed  and  a  decision 
is  made  as  to  whether  the  recipient 
government  is  in  noncompliance  with 
the  Act.  The  procedures  shall  provide 
for  the  inves^ation  and  decision  to  be 


made  within  180  days  of  receipt  of  the 
complaint 

(2)  The  scope  of  the  investigation  is 
not  necessarily  limited  to  the  complaint 
but  may  include  any  matters  covered 
under  ^e  Act  either  discovered  during 
the  investigation  or  reasonably  flowing 
fix>m  the  complaint. 

(b)  Compliance  review  or  audit  The 
Director  may  periodicitlly  conduct 
audits  or  reviews  of  compliance  with  the 
provisions  of  this  part  (other  than 
Subpart  E)  based  upon  receipt  of  audit 
reports  or  other  information,  which  shall 
be  completed  within  one  year  after 
initiation. 

(c)  Notice  of  Noncompliance.  After 
the  completion  of  an  investigation, 
compliance  review  or  audit,  the  Director 
shall  decide  whether  the  recipient 
government  has  complied  with  the 
provisions  of  the  Act.  If  the  decision  is 
that  the  recipient  government  has 
substantially  failed  to  comply  with  the 
Act,  the  Director  shall  provide  the 
appropriate  notice(s)  of  noncompliance 
which  inform  the  recipient  government 
of  the  corrective  action  necessary  to 
achieve  compliance  and  take 
appropriate  steps  to  secure  compliance. 

(d)  Opportunity  forbearing. 

Whenever  a  recipient  government  fails 
to  enter  into  a  compliance  agreement 
after  receipt  of  appropriate  notice(s)  of 
noncompliance,  the  Director  shall 
initiate  an  administrative  hearing  and,  if 
appropriate,  issue  a  determination  of 
noncompUance  pursuant  to  the 
provisions  of  Subpart  G  of  this  part.  If  a 
violation  is  found  after  such 
administrative  hearing,  the 
administrative  law  judge  shall  issue  an 
initial  decision  that  the  recipient 
government  is  in  noncompliance  with 
the  provisions  of  the  Act  and  the 
Director  shall  withhold  the  further 
payment  of  entitlement  funds,  unless 
corrective  action  is  teiken  within  60  days 
of  the  notification  of  the  determination. 

(e)  Delay  and  constructive  waiver  of 
entitlement  payments.  (1)  The  failure  of 
a  recipient  government  to  comply  with 
the  assurance  and  reporting 
requirements  of  Subparts  B  and  F  of  this 
part  which  include  submission  of  reports 
and  assurances  and  resi>onse  to  specific 
requests  for  information  concerning 
possible  violation  of  the  Act,  may  result 
in  the  delay  of  the  further  payment  of 
entitlement  funds  until  the  assurance, 
report  or  information  requested  is 
received.  A  delay  of  the  payment  of 
entitlement  funds  shall  not  be  subject  to 
the  procedures  for  affecting  compliance 
set  forth  in  paragraphs  (a)  through  (d)  of 
this  section. 

(2)  The  Director  may,  after  the 
payment  of  entitlement  funds  have  been 
delayed  for  one  or  more  of  the 


entitlement  periods  pursuant  to 
paragraph  (eXl)  of  this  section, 
determine  that  the  payments  to  the 
recipient  government  for  a  particular 
entitlement  period  are  constructively 
waived  pursuant  to  §  51.25(b)  of  this 
part,  ^titlement  payments 
constructively  waived  will  no  longer  be 
available  to  die  recipient  government. 
The  constructive  waiver  shall  not  be 
subject  to  the  procedures  for  effecting 
compliance  set  forth  in  paragraph  (a)  of 
this  section  or  in  Subpart  E  of  this  part. 

§  51.4.  Transfer  of  entitlement  funds  to 
secondary  recipients. 

(a)  Restrictions,  prohibitions  and 
requirements  applicable  to  secondary 
recipients.  The  prohibitions,  restrictions 
and  requirements  set  forth  in  Subparts 
D,  E,  and  F  of  this  part  that  are 
applicable  to  a  recipient  government's 
use  and  expenditure  of  entitlement 
funds  are  also  applicable  to  the 
expenditure  of  entitlement  funds 
transferred  to  a  secondary  recipient  by 
the  primary  recipient  government.  Any 
failure  by  a  secondary  recipient  to 
comply  with  any  provision  of  Subparts 
D,  E,  and  F  shall  constitute 
noncompliance  with  such  subparts  by 
the  primary  recipient  government.  TUe 
Director  shall  effect  compliance  by 
taking  appropriate  enforcement  action 
against  the  primary  recipient 
government  pursuant  to  Subpart  A,  E  or 
G  of  this  part. 

(b)  Responsibilities  of  the  primary 
recipient  government  for  compliance  by 
secondary  recipient  It  is  the 
responsibility  of  the  primary  recipient 
government  to  inform  the  secondary 
recipient  of  the  requirements  of  this  part 
and  monitor  its  compliance.  If  the 
secondary  recipient  fails  or  refuses  to 
comply  with  the  restrictions  and 
prohibitions  or  requirements  applicable 
to  the  expenditure  of  entitlement  funds, 
the  primary  recipient  government 
responsible  for  achieving  compliance 
may  be  required  to  withdraw  funding  in 
order  to  achieve  compliance. 

§  51.5  Effect  of  State  or  local  law. 

Any  State  or  local  law,  ordinance  or 
regulation  that  substantially  impedes 
compliance  by  a  recipient  government 
with  the  provisions  of  this  part  shall  be 
inoperative  to  the  extent  necessary  to 
achieve  such  compliance  or  remedy. 

§  51.6  Applicability  of  other  Federal  tame. 

Except  as  otherwise  provided  in  the 
Act  or  this  part  entitlement  funds  are 
not  subject  to  Federal  civil  laws 
applicable  only  to  Federally  assisted 
programs  or  to  Federal  grants,  loans  or 
contracts.  The  Criminal  Code  of  the 
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United  States  (Title  18,  U.S.C.)  shall  be 
applicable  to  all  criminal  offenses 
relating  to  the  expenditure,  accounting 
or  reporting  of  entitlement  funds  by  a 
recipient  government  or  secondary 
recipient  of  such  funds  under  the  Act  or 
this  part. 

Subpart  B— Assurances,  Reports,  and 
Public  Participation 

§  51.10  Definittons. 

As  used  in  this  subpart  (except  where 
the  context  clearly  indicates  otherwise) 
the  following  definitions  shall  apply: 

(a)  "Budget”  means  a  plan  for  die 
overall  allocation  of  funds,  including 
entitlement  funds,  by  a  recipient 
government  to  various  purposes  during  a 
specified  fiscal  period  in  accordance 
with  its  State  and  local  law  and 
procedure.  A  recipient  government  that 
does  not  formally  adopt  or  enact  such  a 
plan,  shall  be  deemed  to  have  adopted 
or  enacted  a  budget  for  purposes  of  this 
subpart  when  it  has  adopted  or  enacted 
a  resolution,  ordinance,  or  appropriation 
act,  or  taken  other  action  dedicating, 
setting  aside,  or  otherwise  designating 
entitlement  funds  for  a  peirticular 
purpose  or  use. 

(b)  “Budget  summary”  means 
categories  of  expenditures  for 
entitlement  funds  and  general  funds 
classified  by  major  function  and  activity 
in  accordance  with  the  recipient 
government’s  State  or  local  laws  and 
procedures.  Where  there  is  no  State  or 
local  law  or  procedure  prescribing  the 
expenditure  classifications,  the  recipient 
government  shall  use  the  classifications 
of  the  Bureau  of  the  Census. 

(c)  "Enacted”  means,  in  the  budget 
context,  the  act  of  final  adoption, 
ratification,  confirmation  or  other  action 
with  respect  to  an  approved  budget  that 
makes  the  budget  the  official 
expenditure  authorization  of  the 
recipient  government.  Where  a  State 
board  or  agency  has  statutory  authority 
to  review  or  approve  the  budget  of  a  unit 
of  local  government,  enacted  means  the 
final  action  of  the  unit  of  local 
government. 

(d)  “Entitlement  funds”  means  the 
amount  of  revenue  sharing  payments  to 
which  a  State  government  or  unit  of 
local  government  is  entitled  as 
determined  by  the  Director  pursuant  to 
an  allocation  formula  contained  in  the 
Act  and  as  established  by  regulations 
under  this  part,  including  the  interest 
earned  on  entitlement  fimds  deposited 
in  financial  institutions  prior  to  their 
use,  obligation  or  appropriation. 

(e)  “Executive  authority”  means  the 
chief  executive  officer  or  other  elected 
or  appointed  official  of  the  recipient 
government  whose  statutory 


responsibility  is  to  assemble  budget 
data  and  prepare  the  budget  document 
for  presentation  to  the  legislative  body 
for  enactment  or  approval. 

(f)  “Fiscal  year”  means  the  12-month 
period  or  other  fiscal  period  on  the  basis 
of  which  the  recipient  government 
operates. 

(g)  “Impractical”  means,  with  respect 
to  ffie  publication  requirement,  that  a 
newspaper  of  general  circulation  is 
available  to  the  citizens  of  a  recipient 
government  but  is  not  generally 
subscribed  to  or  read  within  the 
commimity. 

(h)  “Infeasible”  means,  with  respect  to 
the  publication  requirement,  that  a 
newspaper  of  general  circulation  is  not 
available  or  does  not  serve  the  citizens 
of  a  recipient  government. 

(i)  “Legislative  body”  means  the 
elected  officials  of  the  recipient 
government  who  have  the  primary  legal 
responsibility  for  enacting  the  budget.  A 
quorum  or  the  minimum  number  of 
legislative  officials  needed  to  legally 
transact  business,  as  determined  by 
State  and  local  law  shall  constitute  the 
legislative  body. 

(j)  “Presented”  means,  in  the  budget 
context,  the  submission  of  a  proposed 
budget  to  the  legislative  body  having 
primary  legal  responsibility  for  enacting 
the  bu^et  of  a  recipient  government. 

(k)  “I^blic  hearing”  meeins  an  open 
public  meeting  called  by  a  recipient 
government  to  provide  all  residents 
(without  regard  to  taxpaying  voting 
status  or  handicap)  with  an  opportunity 
to  offer  written  and  oral  comments 
regarding  the  subject  to  be  discussed.  A 
public  hearing  required  under  this 
subpart  may  be  held  concurrently  with 
other  meetings  held  by  the  recipient 
government  for  public  purposes  (such  as 
town  meetings,  budget  sessions  and 
other  regultu:  meetings),  provided  that 
the  recipient  government  complies  with 
the  public  notice  requirements  of  this 
subpart. 

(l)  “Publication”  means  giving  notice 
or  advising  the  public,  and  making 
information  known  to  the  citizens  of  the 
recipient  government. 

(m)  “Use  report”  means  a  report 
required  by  the  Director  firom  each 
recipient  government  showing  the 
amounts  and  purposes  for  which 
entitlement  funds  have  been  used  in 
relation  to  the  relevant  functional  items 
in  the  recipient  government’s  budget. 

§51.11  Reports  to  the  Director; 
assurances;  procedure  for  effecting 
compliance. 

(a)  In  general.  The  Director  may 
require  each  recipient  government  to 
submit  such  annual  and  interim  reports 
as  may  be  necessary  to  provide  a  basis 


for  evaluation  and  review  of  compliance 
with,  and  effectiveness  of,  the 
provisions  of  ffie  Act  and  regulations  of 
this  part.  Such  reports  requested  by  the 
Director  shall  indude  the  docmnentation 
necessary  to  support  the  statements 
contained  therein. 

(b)  Retention  of  documentation 
concerning  public  participation 
requirements.  Documentation 
establishing  compliance  with  the 
assurance,  reporting  and  public  hearings 
requirements  of  this  subpart,  e.g.,  the 
publication  of  notices,  and 
supplementary  information  and  the 
availability  of  required  information  for 
public  inspection,  shall  be  retained  for 
at  least  one  year  and  made  available  to 
the  Director  upon  request. 

(c)  Requisite  assurances  for  receipt  of 
entitlement  funds.  In  order  to  qualify  for 
entitlement  funds  for  an  entitlement 
period,  the  chief  executive  officer  of 
each  recipient  government,  when 
requested  by  the  Director,  shall  file  a 
Statement  of  Assurances  on  a  form  to  bt 
provided.  The  Statement  of  Assurances 
will  state  the  redpient  government’s 
intention  to  comply  with  spedfied 
requirements,  prohibitions  and 
restrictions  of  the  Act  and  of  Subparts  B, 
D,  E,  and  F  of  this  part,  with  respect  to 
the  use  of  entitlement  funds.  The 
Director  will  afford  the  Governor  of 
each  State  an  opportunify  for  review 
and  comment  to  the  Offi^  of  Revenue 
Sharing  on  the  adequacy  of  the 
assurance  by  units  of  local  government, 
other  than  Indian  tribes  and  Alaskan 
native  villages,  located  in  that  State. 

(d)  Procedure  for  effecting 
compliance.  (1)  If  a  recipient 
government  fails  to  comply  with  the 
public  partidpation  requirements  of  this 
subpart,  the  Director  shall  apply  the 
procedures  for  effecting  compliance  set 
forth  in  §  §  51.3  (a)  through  (d)  of 
Subpart  A  and  hearing  procedures  of 
Subpart  G  of  this  part. 

(2)  If  the  redpient  government  fails  to 
comply  with  the  assurance  and  reporting 
requirements  of  this  part,  the  Director 
may  implement  the  delay  of  payment 
and/or  constructive  waiver  provisions 
of  §  51.3(e)  of  Subpart  A  and  §  51.25(b) 
of  Subpart  C  of  this  part. 

§  51.12  Use  reports. 

(a)  In  general.  Each  recipient 
government  shall  submit  a  report  to  the 
Director  (or  to  the  Bureau  of  ffie  Census 
or  other  agency  that  the  Director  may 
designate)  setting  forth  the  amounts  and 
purposes  for  which  entitlement  funds 
have  been  appropriated,  spent  or 
obligated  during  its  fiscal  year.  Such 
report  shall  also  show  the  relationship 
of  the  entitlement  funds  to  the  relevant 
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functional  items  in  the  recipient 
government's  budget  and  shall  identify 
differences  between  the  actual  use  of 
entitlement  funds  and  the  use  of  such 
funds  as  planned  in  the  enacted  budget 
The  report  shall  be  filed  on  the  form 
prescribed  and  approved  by  the  Director 
and  shall  be  submitted  within  the 
requested  time  period.  Failure  to  file  Ae 
report  as  prescribed  by  the  Director  may 
jeopardize  futiue  entitlement  payments 
pursuant  to  §  51.3(e). 

(b)  Public  inspection.  A  copy  of  the 
use  report  and  dociunentation  necessary 
to  support  the  statements  contained 
therein  shall  be  made  available  to  any 
person  for  a  period  of  three  years. 

Within  10  days  after  the  use  report  is 
filed,  this  information  shall  be  placed  at 
the  principal  office  of  the  recipient 
government  for  public  inspection  during 
normal  business  hours.  Where  feasible, 
local  public  libraries  and  other  public 
buildings  should  be  used  also.  If  the 
recipient  government  has  no  principal 
office,  the  report  and  supporting 
documentation  shall  be  made  available 
for  public  inspectiCh  at  a  public  place  or 
places  within  the  political  boundaries  of 
the  recipient  government  to  satisfy  the 
requirements  of  this  paragraph. 

(c)  Notice  of  availability  of  use 
reports.  The  recipient  government  shall 
publish  a  notice  which  indicates  that  the 
actual  use  report  is  available  for  public 
inspection  within  10  days  of  the  filing  of 
the  report  with  the  Director  or  other 
designated  agency.  Such  notice  shall 
specify  the  location(s)  and  hoins  during 
which  the  report  and  its  supporting 
documentation  are  available  to  the 
public.  Publication  of  the  notice  shall  be 
made  in  a  newspaper  of  general 
circulation  serving  the  recipient 
'government's  geographic  area.  Where 
newspaper  publication  is  impractical  or 
infeasible,  alternative  methods  of 
publication  shall  be  used  as  provided  in 
§  51.13(c)(2). 

(d)  Submission  of  use  reports  to 
Governor.  The  Director  (or  such  agency 
as  the  Director  may  designate)  shall 
furnish  the  reports  required  under 
paragraph  (a)  of  this  section,  except 
those  reports  relating  to  Indian  tribes 
and  Alaskan  native  villages,  to  the 
Governor  of  the  State  in  which  a 
recipient  government  is  located,  in  the 
manner  and  form  prescribed  by  the 
Director. 

§  51.13  Proposed  use  hearing. 

(a)  In  general.  Each  recipient 
government  which  expends  entitlement 
funds  in  any  fiscal  year,  pursuant  to 
each  budget  enacted  on  or  after  January 
1. 1977.  shall,  prior  to  such  enhctment, 
have  at  least  one  public  hearing  on  the 
possible  uses  of  such  funds. 


Subsequently,  the  recipient  government 
shall  have  at  least  one  public  hearing  on 
the  budget  as  proposed  by  the  executive 
authority  as  described  in  §  51.14.  At  the 
proposed  use  hearing,  all  citizens  of  the 
recipient  government  shall  have  the 
opportunity  to  provide  the  executive 
authority  with  written  and/or  oral 
comments  and  suggestions  as  to  the 
possible  uses  of  entitlement  funds.  The 
proposed  use  hearing  shall  be  conducted 
not  less  than  seven  calendar  days 
before  the  proposed  budget  is  presented 
to  the  leraslative  body  for  enactment 

(b)  Public  notice — (1)  Publication  of 
notice.  Notice  of  the  proposed  use 
hearing  shall  be  published  in  at  least 
one  newspaper  of  general  circulation 
serving  the  recipient  government's 
geographic  area,  no  later  thfm  10  days 
prior  to  the  scheduled  date  of  the 
hearing. 

(2)  Contents  of  notice.  The  notice  shall 
include  the  date,  place,  and  time  of  the 
hearing,  the  amoimt  of  unappropriated 
entitlement  funds  in  the  recipient 
government's  revenue  sharing  trust  fund, 
and  the  amount  of  entitlement  funds 
which  the  recipient  government  expects 
to  receive  during  its  fiscal  year.  In 
addition,  the  notice  shall  specify  that 
citizens  attending  the  public  hearing 
shall  have  the  ri^t  to  provide  written 
and  oral  comments  and  suggestions  as 
to  the  possible  uses  of  entitlement  funds. 

(c)  Waiver  af  proposed  use  hearing 
and  notice  requirements:  alternative 
method  of  publication — (1)  Waiver  of 
hearing  requirement  due  to  cost  The 
Director,  upon  written  application  by  the 
chief  executive  officer  of  a  recipient 
government,  may  grant  a  waiver  of  the 
proposed  use  hearing  requirements  for 
one  or  more  entitlement  periods,  if  it  can 
be  determined  &om  the  facts  submitted 
that  the  unavoidable  expenses 
associated  with  holding  the  proposed 
use  hearing  would  exceed  fifteen  (15) 
percent  of  the  recipient  government's 
entitlement  received  during  the 
applicable  entitlement  period.  An 
itemized  cost  estimate,  which 
specifically  describes  the  unavoidable 
expenses,  must  accompany  the  waiver 
application.  For  purposes  of  this 
paragraph,  "unavoidable  expenses"  are 
those  incurred  in  holding  the  public 
hearing,  such  as  space,  furniture  and 
equipment  rentals,  overtime 
compensation,  and  similar  direct  costs 
including  the  costs  of  publication  of  the 
public  notice  verified  by  a  newspaper. 
The  waiver  must  be  requested  and 
approved  before  the  proposed 
appropriation  of  entitlement  funds, 
occurs. 

(2)  Waiver  of  publication 
requirement  The  newspaper  publication 
requirements  for  the  notice  of  the 


proposed  use  hearing  may  be  waived  by 
the  Director  upon  written  application  by 
the  chief  executive  officer  of  the 
recipient  government  The  application 
shaU  indicate  the  circumstances  making 
newspaper  publication  impractical  or 
infeasible,  and  provide  for  an 
alternative  method  of  notification  which 
informs  citizens  of  the  recipient 
government  of  the  date,  place,  time,  and 
subject  of  the  public  hearing.  The  waiver 
must  be  requested  and  approved  before 
the  proposed  appropriation  of 
entitlement  funds  occurs. 

(3)  Waiver  of  proposed  use  hearing 
and  publication  requirements  where 
hearing  is  based  upon  projections.  A 
recipient  government  shall  not  be 
required  to  conduct  an  additional 
hearing  pnder  paragraph  (a)  of  this 
section  concerning  entitlement  funds 
appropriated  for  entitlement  period 
twelve  where: 

(1)  The  hearing  was  held  prior  to  ' 
December  28. 1980.  and. 

(ii)  The  recipient  government  used 
reasonable  projections  as  to  the 
amounts  of  entitlement  funds  to  be 
received  during  entitlement  period 
twelve  to  determine  the  amount  of 
entitlement  funds  subject  to  the  budget 
process. 

S  51.14  Budget  hearing. 

(a)  Budget  hearing  requirement — (1) 

In  general.  Each  recipient  government 
which  expends  entitlement  funds  in  any 
fiscal  year  pursuant  to  a  budget  enacted 
on  or  after  January  1. 1977  shall,  after 
the  proposed  use  hearing,  have  at  least 
one  public  hearing  on  the  government's 
proposed  uses  of  entitlement  funds  in 
relation  to  its  entire  budget  (i.e..  the 
general  revenues  and  all  other  funds 
proposed  for  appropriation  during  the 
fiscal  period).  The  budget  hearing  shall 
be  conducted  by  the  legislative  body,  or 
the  appropriate  committee  thereof,  prior 
to  enactment  of  the  budget  The  number 
of  representatives  of  the  legislative  body 
required  to  be  present  at  the  hearing  is 
the  same  as  that  required  for  a  budget 
hearing  under  State  or  local  law.  All 
citizens  of  the  recipient  government 
shall  have  a  reasonable  opportimity  to 
provide  written  and  oral  comments,  and 
to  ask  questions  concerning  the  entire 
budget  and  the  relationship  of 
entitlement  funds  to  the  entire  budget 
The  budget  hearing  required  by  this 
paragraph  shall  be  held  at  a  date,  place, 
and  time  and  in  a  manner  that  permits 
and  encourages  public  attendance  and 
participation  by  all  citizens. 

(2)  ^cipient  government  with 
bicameral  legislature.  For  those 
recipient  governments  which  have  a 
bicameral  legislature,  the  hearing  shall 
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be  held  before  the  appropriate 
committee  in  each  house  of  the 
legislature,  or  before  an  appropriate 
joint  committee  of  both  houses  of  the 
legislature. 

(b)  Alternative  procedures  for  budget 
hearing.  A  recipient  government  may 
use  an  alternative  budget  hearing 
process  without  obtaining  prior 
approval  from  the  Director  if  it  complies 
with  the  public  notice  requirements 
contained  in  paragraph  (c)  of  this 
section  and  if: 

(1)  The  recipient  government, 
pursuant  to  State  or  local  law,  governing 
the  expenditure  of  its  own  revenues,  is 
required  to  follow  a  budget  procedure 
which  requires  a  public  hearing  that 
provides  all  citizens  the  opportunity  to 
provide  oral  and  written  comments  and 
ask  questions  concerning  the  proposed 
use  of  all  revenues  to  be  budgeted  by 
the  recipient  government,  including  the 
use  of  entitlement  funds  and  their 
relationship  to  the  entire  budget;  €uid 

(2)  Documentation  that  the  recipient 
government’s  alternative  budget  hearing 
procedures  comply  with  State  or  local 
law  shall  be  made  available  for  public 
inspectioo  during  normal  business  hours 
at  Ae  principal  office  of  the  recipient 
government  and  submitted  to  the 
Director  upon  request; 

(c)  Public  notice  and  inspection.  (1) 
Notioe  of  the  budget  hearing  shall  be 
published  in  a  newspaper  of  general 
circulation  serving  the  recipient 
government’s  geographic  area  no  later 
than  10  days  prior  to  the  scheduled  date 
of  the  hearing.  The  notice  shall  specify 
the  date,  place,  and  time  of  the  public 
hearing,  and  that  all  citizens  attending 
the  hearing  have  the  right  to  provide 
written  and  oral  comments  and  ask 
questions  concerning  the  entire  budget 
and  the  relationship  of  entitlement  funds 
to  the  entire  budget.  The  notice  shall 
state  how.  in  the  context  of  its  proposed 
budget,  the  recipient  government  intends 
to  use  its  entitlement  funds,  and  shall 
require  a  budget  summary  of  its  entire 
proposed  budget.  In  addition,  the  notice 
shall  advise  when  and  where  the  above 
information,  together  with  a  copy  of  the 
entire  proposed  budget,  shall  be  made 
available  for  public  inspection. 

(2)  At  least  10  days  prior  to  the 
revenue  sharing  budget  hearing  a 
recipient  government  shall  make 
available  for  public  inspection  during 
normal  business  hours,  at  the  principal 
office  of  such  government,  a  statement 
of  the  government’s  proposed  uses  of 
entitlement  funds  in  the  context  of  its 
proposed  budget,  a  summary  of  the 
entire  proposed  budget,  which  describes 
the  uses  proposed  for  entitlement  funds, 
general  revenues  and  other  funds,  and  a 
copy  of  its  entire  proposed  budget.  If  a 


recipient  government  has  no  principal 
office,  then  making  the  above  materials 
available  at  a  public  place  within  the 
political  boun^ries  of  the  recipient 
government  shall  satisfy  the 
requirements  of  this  paragraph.  Where 
feasible,  local  public  libraries  and  other 
public  buildings  should  be  used  for  the 
purpose  of  providing  additional  places 
for  public  inspection  of  these  materials. 

(d)  Modification  of  time  limitation  for 
public  notice  and  inspection.  Whenever 
State  or  local  law  provides  for  a 
specified  time  period  within  which  a 
recipient  government  is  required  to 
publish  notice  of  a  budget  hearing  or  to 
permit  public  inspection  of  its  proposed 
budget  for  a  specified  time  period,  the 
recipient  government  shall  comply  with 
the  time  period  far  publication  or  public 
inspection  required  by  its  State  or  local 
law,  provided  that  it  is  not  less  than 
three  (3)  working  days. 

(e)  Waiver  of  newspaper  publication: 
alternative  forma.  (1)  The  requirement, 
that  notice  of  the  budget  hearing  and  the 
summary  of  the  proposed  budget  be 
published  in  a  newspaper,  may  be 
waived  by  the  Director  upon  receipt  of  a 
written  request  by  the  chief  executive 
officer  of  the  recipient  government.  The 
request  shall  inohide  an  itemized  cost 
estimate  verified  by  a  newspaper,  which 
shows  how  the  oost  of  publication  will 
exceed  fifteen  (16)  percent  of  the 
amount  of  entitlmnent  funds  included  in 
the  proposed  budget  In  addition,  the 
request  shall  propose  an  alternative 
method  of  publication  which  provides 
the  citizens  of  the  Jurisdiction  with 
adequate  notice  of  the  budget  hearing 
and  the  opportimity  to  review  the 
budget  summary.  Any  alternative 
method  of  publication  shall  meet  the 
time  requirements  and  include  the 
information  required  by  this  section. 

(2)  When  newspaper  publication  of 
the  notice  of  the  bu^et  hearing  and  the 
budget  summary  is  impractical  or 
infeasible,  the  Director  may  waive  the 
newspaper  publication  requirement 
upon  receipt  of  a  written  request  by  the 
chief  executive  officer  of  the  recipient 
government.  ’The  request  shall  indicate 
the  circumstances  v^ch  make 
publication  in  a  newspaper  impractical 
or  infeasible  and  shall  propose  an 
alternative  method  of  publication.  The 
waiver  must  be  requested  and  approved 
before  the  proposed  appropriation  of 
entitlement  funds  occurs. 

(f)  Waiver  of  budget  hearing  and 
publication  requirements  where  hearing 
is  based  upon  projection.  A  recipient 
government  shall  not  be  required  to 
conduct  an  additional  hearing  under 
paragraph  (a)  of  this  section  concerning 
entitlement  f^ds  appropriated  for 
entitlement  period  twelve  where: 


(1)  The  hearing  was  held  prior  to 
December  28, 1980,  and 

(2)  The  recipient  government  used 
reasonable  projections  as  to  the 
amoimts  of  entitlement  funds  to  be 
received  during  entitlement  period 
twelve  to  determine  the  amount  of 
entitlement  funds  subject  to  the  budget 
process. 

(g)  Summary  of  enacted  budget. 

Within  30  days  after  enactment  of  a 
budget  as  provided  by  State  or  local 
law,  a  summary  of  the  enacted  budget 
showing  the  intended  uses  of  ~ 
entitlement  funds  and  information 
necessary  to  support  the  information 
and  data  in  the  summary  shall  be  made 
available  for  public  inspection  during 
normal  business  hours  at  the  principal 
office  of  the  recipient  government.  If  a 
recipient  government  has  no  principal 
office,  the  stunmary  of  the  enacted 
budget  and  the  enacted  budget 
document  shall  be  made  available  for 
public  inspection  at  a  public  place 
within  the  political  boundaries  of  the 
recipient  government  to  satisfy  the 
requirements  of  this  paragraph.  Where 
feasible,  local  public  libr^es  and  other 
public  buildings  should  be  used  for  the 
purpose  of  providing  additional  places 
at  which  the  public  may  inspect  the 
budget  summary  and  the  enacted 
budget 

(h)  Published  notioe  of  availability  of 
summary  of  enacted  budget  Public 
notice  shall  be  published  in  a 
newspaper  of  general  circulation  serving 
the  geographic  area  of  the  recipient 
government  within  30  days  after 
enactment  of  the  budget  The  notice 
shall  state  where  the  when  the  summary 
of  the  enacted  budget  is  available  for  . 
public  inspection.  Where  newspaper 
publication  is  impractical  or  infeasible 
alternative  methods  of  publication  shall 
be  used  as  provided  in  §  51.13(c)(2). 

§  51.15  Amendments  or  modification  to 
enacted  budget 

(a)  Amendments  or  modification 
pursuant  to  State  or  local  law.  Where 
applicable  State  or  local  law  exists 
which  governs  amendments  or 
modification  of  existing  budgets,  and 
requires  public  notice,  at  least  one 
public  hearing,  and  the  availability  of 
the  amendments  or  modifications  for 
public  inspection,  the  recipient 
government  shall  comply  with  the  State 
or  local  law  when  making  a  major 
change  to  an  enacted  budget 

(b)  Amendment  or  modification  in 
absence  of  State  or  local  law.  In  the 
absence  of  applicable  State  or  local  law, 
the  provisions  of  i  51.14  shall  apply  to 
any  amendment  modification  or 
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revision  of  an  enacted  budget  when  a 
major  change  is  proposed. 

(c)  Major  change  defined.  For  the 
purposes  of  this  section,  a  major  change 
is  any  change  in  the  enacted  budget 
which,  on  a  cumulative  basis,  affects  the 
use  of  more  than  $2,000  of  entitlement 
funds  and  affects  25%  or  more  of  the 
entitlement  funds  as  originally  enacted 
in  the  budget  of  the  recipient 
government.  An  amendment  or 
modification  that  does  not  meet  both 
criteria  shall  not  be  considered  a  major 
change. 

§  51.16  Participation  by  senior  citizens. 

A  recipient  government  shall 
endeavor  to  provide  senior  citizens,  and 
organizations  representing  the  interests 
of  senior  citizens,  with  an  opportunity  to 
be  heard  and  present  their  views 
regarding  the  use  of  entitlement  funds, 
in  any  hearing  or  proceeding  required 
under  this  subpart  or  imder  its  own 
budget  processes,  prior  to  final 
allocation  of  such  funds. 

§  51.17  Notification  of  news  media. 

Each  recipient  government  shall 
advise  the  news  media,  including 
minority,  bilingual  and  foreign  language 
news  media,  serving  its  geographic  area 
and  shall  provide  the  news  media  with 
copies  of  reports,  notice,  or  budget 
information  on  request,  at  the  same  time 
that  any  public  report,  notice  of  hearing 
or  budget  information  is  required  to  be 
published  in  a  newspaper  under  this 
subpart. 

§  51.18  Legal  notice  rules  not  applicable. 

Whenever  any  section  of  this  subpart 
requires  the  newspaper  publication  of  a 
report,  public  notice,  budget  summary, 
or  any  other  required  information,  the 
recipient  government  may  publish  the 
required  information  in  a  newspaper  of 
general  circulation  serving  its 
geographic  area  without  regard  to  State 
or  local  statutory  requirements  for  the 
publication  of  legal  notices.  Prominently 
displayed  advertisements  or  news 
articles  may  be  used  to  provide 
newspaper  notice  required  by  this 
subpart.  Such  article  or  advertisement 
must  contain  all  of  the  required 
information. 

§  51.19  Reports  to  the  Bureau  of  the 
Census. 

It  shall  be  the  obligation  of  each 
recipient  government  to  comply 
promptly  with  requests  by  the  Bureau  of 
the  Census  (or  by  the  Director)  for  data, 
information  and  reports  relevant  to  the 
determination  of  entitlement  allocations 
or  use  of  entitlement  funds.  Failure  of 
any  recipient  government  to  comply  may 


place  in  jeopardy  its  receipt  of 
entitlement  funds. 

Subpart  C— Computation  and 
Adjustment  of  Entitlement  Funds 

§51.20  Data. 

(a)  In  general  The  data  used  in 
determination  of  allocations  and 
adjustments  to  allocations,  payable 
under  this  part,  will  be  the  latest  and 
most  complete  data  supplied  by  the 
Bureau  of  the  Census,  the  Bureau  of 
Indian  Affairs,  the  Bureau  of  Economic 
Analysis  and  the  Internal  Revenue 
Service  which  are  available  prior  to  the 
allocations  for  an  entitlement  period 
unless,  in  the  judgment  of  the  Director, 
the  data  provided  by  those  agencies  are 
not  current  enough  or  are  not 
comprehensive  enough  to  provide  for 
equitable  allocations. 

(b)  Computation  and  payment  of 
entitlements.  (1)  Allocations  will  not  be 
made  to  any  unit  of  local  government  if 
the  available  data  is  so  inadequate  as  to 
frustrate  the  purpose  of  the  Act.  Such 
units  of  local  government  will  receive  an 
entitlement  and  payment  when  current 
and  sufficient  data  become  available  to 
permit  an  equitable  allocation. 

(2)  Payment  to  units  of  local 
government  for  which  the  Director  has 
not  received  an  address  confirmation 
will  be  delayed  until  proper  information 
is  available  to  the  Director. 

(3)  Where  the  Director  determines 
that  the  data  provided  by  the  agencies 
listed  in  paragraph  (a)  of  this  section  are 
not  sufficiently  current  or 
comprehensive  enough  to  provide  for 
equitable  allocations,  the  Director  may 
authorize  the  use  of  other  data, 
including  estimates.  The  Director’s 
determination  shall  be  final  and  such 
other  additional  data  and  estimates  as 
are  used,  including  the  sources,  shall  be 
publicized  by  notice  in  the  Federal 
Register. 

(4)  Currency  of  tax  collection.  Only 
that  tax  collection  data,  which  is 
received  in  the  most  recent  reporting 
year  available  fi'om  the  appropriate 
agencies  prior  to  the  allocation  for  an 
entitlement  period,  shall  be  used  in  the 
determination  of  entitlements  for  that 
entitlement  period,  except  as  provided 
in  S  51.21. 

(c)  Special  rule  for  less  than  one  year 
entitlement  periods.  For  entitlement 
periods  which  encompass  less  than  one 
year,  the  adjusted  taxes  and 
intergovernmental  transfers  of  any  imit 
of  local  government  for  the  entire 
reporting  year  will  be  used.  The 
limitation  that  the  amount  allocated  to  a 
recipient  government  shall  not  exceed 
50%  of  the  sum  of  the  recipient 
government’s  adjusted  taxes  and 


intergovernmental  transfers  of  revenues 
shall  be  reduced  proportionately  for 
entitlement  periods  which  are  less  than 
one  year. 

(d)  Units  of  local  government  located 
in  more  than  one  county  area.  In  cases 
where  a  unit  of  local  government  is 
located  in  more  than  one  county  in  one 
or  more  States,  each  part  of  that  unit  in 
each  county  is  treated  for  allocation 
purposes  as  a  separate  unit  of  local 
government,  and  the  adjusted  taxes  and 
intergovernmental  transfers  of  such 
parts  are  estimated  on  the  basis  of  the 
ratio  which  the  population  of  that  part 
bears  to  the  entire  population  of  the 
local  government.  Parts  of  a  luiit  with 
population  below  100,  however,  need 
not  be  treated  for  allocation  purposes  as 
a  separate  unit  of  local  government. 

§  51.21  Data  affected  by  major  disaster. 

(a)  In  general  Any  change  in  data 
otherwise  eligible  for  use  in  determining 
the  entitlement  of  a  recipient 
government  after  April  1, 1974,  shall  be 
disregarded  for  a  period  of  60  months  if 
that  change: 

(1)  Resulted  fi'om  a  major  disaster  as 
determined  by  the  President  under 
sectioi^SOl  of  the  Disaster  Relief  Act  of 
1974  (Section  414  of  Pub.  L  93-288);  and 

(2)  Results  in  a  data  factor  which  is 
less  beneficial  to  the  recipient 
government  than  the  pre-disaster  data 
factor  for  purposes  of  the  revenue 
sharing  allocation  process. 

.  (b)  Pre-disaster  data  factor.  For  the 
purposes  of  this  section,  a  pre-disaster 
data  factor  is  defined  as  a  data  factor  of 
record  for  the  final  revenue  sharing 
allocation  which  was  calculated  for  a 
time  period  immediately  preceding  the 
data  factor  time  period  in  which  the 
disaster  occurred  and,  therefore,  could 
not  have  been  affected  by  the  disaster. 

(c)  Eligibility  requirements.  To  be 
eligible  for  the  data  stabilization 
benefits  of  paragraph  (a)  of  this  section, 
a  recipient  government  shall  be: 

(1)  Located  within  a  State  designated 
by  the  President  as  a  major  disaster 
area;  and 

(2)  Located  within  a  geographical 
subdivision  of  the  State  certified  to  the 
Office  of  Revenue  Sharing  as  a  major 
disaster  area  by  the  Administrator  of 
the  Federal  Emergency  Management 
Agency; 

(3)  ^ch  recipient  government  within 
the  specific  geographic  area  so 
designated  will  be  notified,  pursuant  to 
the  data  improvement  program  provided 
for  in  §  51.29,  of  each  of  its  data  factors 
developed  subsequent  to  the  major 
disaster  designation,  which  are  less 
beneficial  than  the  pre-disaster  data 
factors.  *1116  chief  executive  officer  of 
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the  recipient  government  must  verify 
that  the  data  was  adversely  affected  by 
the  major  disaster.  In  addition,  the 
Director  may  require  that  the 
verifications  be  accompanied  by 
substantiating  documentation  which 
establishes  the  causal  relationship 
between  the  major  disaster  and  the 
current  beneficial  revenue  sharing  data 
factor  of  record.  The  Director,  upon 
being  satisfied  that  all  of  the 
requirements  of  this  section  have  been 
met  with  respect  to  any  post-disaster 
data  factor,  shall  refrain  fix>m  using  the 
post-disaster  data  factor  in  the 
allocation  process  of  an  entitlement 
period,  and  shall  continue  to  use  the  pre¬ 
disaster  data  factor  in  the  allocation 
process  for  each  entitlement  period  that 
begins  during  the  60-month  period  after 
the  President’s  designation  of  the 
specific  major  disaster  area  unless: 

(i)  A  data  factor  for  a  ciurent 
entitlement  period  is  more  beneficial 
than  the  pre-disaster  data  factor;  or 

(ii)  A  post-disaster  data  factor  of  an 
entitlement  period  is  not  verified  by  the 
chief  executive  officer  as  having  been 
adversely  affected  by  the  major  disaster; 

(iii)  The  Director  determines  that  the 
data  used  for  revenue  sharing  » 
allocations  in  a  State  has  been 
significantly  affected  by  other  causes 
subsequent  to  the  disaster  declaration 
by  the  President.  In  such  cases,  the 
Director  will  determine  the  entitlement 
of  a  recipient  government  affected  by  a 
major  disaster  by  using  current  data  of 
record,  reasonably  adjusted  to  account 
only  for  the  effects  of  the  disaster. 

(d)  Multiple  disasters.  Recipient 
governments  may  be  in  areas  designated 
by  the  President  as  specific  major 
disaster  areas  as  the  result  of  two  or 
more  disasters.  Recipient  governments 
in  such  areas  will  also  be  provided  their 
appropriate  pre-disaster  data  for 
vertification.  The  60-month  period  for 
which  more  beneficial  pre-disaster  data 
may  be  used  for  a  government  shall  be 
determined  by  the  most  recent 
designation  by  the  President  of  a 
specific  major  disaster  area  containing 
that  government. 

(e)  Effect  on  later  entitlement  periods 
of  failure  to  verify.  A  recipient 
government  which  does  not  verify  that 
an  adverse  data  change  is  caused  by  a 
disaster  in  an  entitlement  period  when  it 
was  afforded  an  opportunity  to  do  so 
does  not  lose  the  opportimity  to  verify  in 
a  later  entitlement  period  that  a  disaster 
has  affected  the  data  factor  for  that  later 
entitlement  period. 

(f)  Per  capita  income  data.  Increases 
in  per  capita  income  data  subsequent  to 
disasters  in  designated  disaster  areas 
will  not  be  considered  ridverse  data 


changes  resulting  fi-om  a  disaster  for 
purposes  of  section  145  of  the  Act. 

(g)  60-month  period.  The  post-disaster 
data  factor  shall  be  used  for  the  first 
entitlement  period  beginning  after  the 
end  of  the  60  months  referred  to  in 
§  51.21(a). 

§  51.22  Adjusted  taxes. 

(a)  In  general.  Tax  revenues  are 
compulsory  contributions  to  a  unit  of 
local  government  exacted  for  public 
purposes,  as  such  contributions  are. 
determined  by  the  Bureau  of  the  Census 
for  general  statistical  purposes.  The 
term  “adjusted  taxes”  means  the  tax 
revenues  adjusted  by  excluding  an 
amount  equal  to  that  portion  of  the 
compulsory  contributions  which  is 
properly  allocable  to  school  operations, 
debt  service  on  school  indebtedness, 
school  capital  outlays,  and  other 
educational  purposes. 

(b)  Procedure  for  exclusion  of  tax 
revenues  for  education.  The  tax 
revenues  exacted  by  a  unit  of  local 
government  shall  be  adjusted  to  exclude 
any  such  tax  revenues  used  for 
financing  education  in  a  manner 
consistent  with  the  following  provisions: 

(1)  Where  a  unit  of  local  government 
finances  education  fix>m  a  specific  fund 
and  lists  tax  revenues  to  the  fund  or 
levies  a  separate  tax  for  purposes  of 
education,  this  amoimt  will  constitute 
the  tax  revenues  for  education. 

(2)  If  tax  revenues  for  purposes  of 
education  are  not  separately  identifiable 
because  education  is  financed  by 
expenditure  or  transferring  of  moneys 
from  a  general  fund  (or  similarly  named 
fund)  to  a  school  fund  or  funds,  then  the 
ratio  of  tax  revenues  (as  defined  in 
paragraph  (a)  of  this  section)  to  the  total 
revenues  in  the  fund  shall  be  calculated, 
and  that  ratio,  multiplied  by  the 
expenditure  of  transfer  of  non-dedicated 
moneys  firom  the  fund  to  the  school 
fund,  shall  be  equated  with  the  tax 
revenues  properly  allocable  to  expenses 
for  education.  The  phrase  “total 
revenues  in  the  fund”  means  cash  and 
securities  on  hand  in  the  general  fund 
(or  similarly  named  fund)  at  the 
beginning  of  the  fiscal  year,  plus  all  non- 

/  dedicated  revenues  to  the  fund  (other 
than  trust  or  agency  revenues)  less  cash 
and  securities  on  hand  at  the  end  of  the 
fiscal  year.  Trust  and  agency  funds  are 
those  held  specifically  for  individuals  or 
governments  for  whi(^  no  discretion  can 
be  exercised  as  to  the  amounts  to  be 
paid  to  the  recipient. 

(3)  If  any  instance  where  neither 
paragraph  (b)  (1)  nor  (2)  of  this  section 
permits  determination  of  school  taxes, 
then  any  procedure  deemed  equitable  by 
the  Director  shall  be  utilized  to  ascertain 
adjusted  taxes. 


(c)  Validity  of  adjusted  tax  data. 
Allocation  of  fimds  under  the  Act  will 
be  based  on  data  reported  by  States  and 
units  of  local  government  to  the  Bureau 
of  the  Census  and  shall  be  in 
accordance  with  definitions  established 
by  the  Bureau.  No  State  or  unit  of  local 
government  shall  report  to  the' 
Department  of  the  Treasury  or  the 
Bureau  of  the  Census  in  a  manner  which 
attempts  to  circumvent  or  finstrate  the 
intent  of  this  section. 

§  51.23  Dates  for  finalizing  data. 

(a)  Data  definitions.  Pursuant  to  the 
provisions  of  §  51.20  (a)  and  (b)(3),  the 
determination  of  the  data  definitions 
upon  which  the  allocations  and 
entitlements  for  an  entitlement  period 
are  to  be  calculated  shall  be  made  no 
later  than  the  day  immediately 
preceding  the  beginning  of  the 
entitlement  period.  The  final  data 
definitions  published  in  the  Federal 
Register,  prior  to  each  entitlement 
period,  shall  not  be  subject  to  change. 

(b)  Memphis  Rule.  Any  change  in  the 
computation  of  local  tax  effort  to  credit 
county  sales  taxes  to  units  of  local 
government  pursuant  to  section 
109(e)(2)^)  of  the  Act  (the  “Memphis 
Rule”)  will  be  considered  to  be  a  change 
in  a  data  definition  and  will  not  be  given 
effect  for  any  entitlement  periods  for 
which  there  are  final  data  definitions. 

(c)  Initial  allocation.  The  date  upon 
which  initial  allocations  for  an 
entitlement  period  are  calculated  for 
payment  purposes  shall  be  determined 
by  the  Director  as  soon  as  practicable 
and  shall  be  publicized  by  notice  in  the 
Federal  Register. 

(d)  Adjusted  taxes  and 
intergovernmental  transfers.  The  date 

.  for  determining  the  amount  of  adjusted 
taxes  and  intergovernmental  transfers  of 
a  unit  of  local  government  will  be  the 
fiscal  year  that  can  be  uniformly 
assembled  for  all  units  of  local 
government  prior  to  the  beginning  of  the 
affected  entitlement  period. 

§  51.24  Boundary  changes,  governmental 
reorganization,  etc. 

(a)  In  general.  A  boundary  change, 
governmental  reorganization,  or  change 
in  State  statutes  or  constitution,  relevant 
to  the  computation  of  entitlement  of  a 
unit  of  local  government  under  the  Act. 
which  occurs  during  an  entitlement 
period  shall  not  result  in  a  change  to  the 
entitletfient  of  that  government  until  the 
next  entitlement  period.  However, 
payment(s)  tendered  to  such  government 
for  the  entitlement  period  may  be 
redistributed  pursuant  to  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section. 
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(b)  New  units  of  local  government,  A 
unit  of  local  government  which  came 
into  existence  as  an  active  government 
during  an  entitlement  period  shall  first 
be  eligible  for  an  allocation  for  the  next 
entitlement  period.  A  new  unit  of  local 
government  must  establish  its  eligibility 
for  an  entitlement  period  within  one 
year  after  the  end  of  that  period  by 
providing  documentation  of  its 
boimdaries,  State  certification  and  its 
activation  date  to  the  ORS  or  the  Bureau 
of  the  Census.  However,  if  such  unit  is  a 
successor  government,  it  shall  be 
eligible  to  receive  the  entitlement 
payment  of  the  unit  or  units  of  local 
government  which  it  succeeded  in 
accordance  with  the  conditions  of  the 
succession. 

(c)  Dissolution  of  units  of  local 
government.  A  unit  of  local  government 
which  dissolved,  was  absorbed  or 
ceased  to  exist  as  such  during  an 
entitlement  period  is  eligible  to  receive 
an  entitlement  payment  for  that 
entitlement  period;  Provided.  That  such 
unit  of  local  government  is  in  the 
process  of  winding  down  its 
governmental  affairs  or  a  successor  unit 
of  local  government  has  the  legal 
capacity  to  accept  and  use  such 
entitlement  funds.  Efttitlement  payments 
which  are  returned  to  the  Director 
because  of  the  cessation  of  existence  of 
a  unit  of  local  government  shall  be 
placed  in  the  State  and  Local 
Government  Fiscal  Assistance  Trust 
Fund  until  such  times  as  they  can  be 
redistributed  according  to  the  conditions 
under  which  the  unit  of  local 
government  ceased  to  exist.  An 
entitlement  payment  not  used  by  a 
dissolved  unit  of  local  government  or  its 
successor  government  or  governments 
shall  be  added  to  and  shall  become  a 
part  of  the  entitlement  of  the  next  higher 
eligible  unit  of  government  in  that  State. 
If  Uiat  government  cannot  receive  the 
entitlement  funds,  they  shall  be  added  to 
the  appropriate  State  reserve. 

(d)  Limitations  on  adjustment  for 
annexations.  Annexations  by  units  of 
local  government  shall  not  affect  the 
entitlement  of  any  unit  of  local 
government  for  an  entitlement  period, 
unless  the  Director  determines  that 
adjustments  pursuant  to  such 
annexations  would  be  equitable  and 
would  not  be  unnecessary 
burdensome,  expensive,  or  otherwise 
impracticable. 

[eyCertification.  Units  of  local 
government  affected  by  a  boundary 
change,  governmental  reorganization,  or 
change  in  State  statutes  or  constitution 
shall,  before  receiving  an  entitlement 
adjustment  or  payment  redistribution 
pursuant  to  this  section,  obtain  State 


certification  that  the  change  was 
accomplished  in  accordance  with  State 
law.  The  certifying  official  shall  be 
designated  by  the  Governor,  and  the 
cert^cation  shall  be  submitted  to  the 
Bureau  of  the  Census. 

§  51.25  Waiver  of  entitlement;  nondelivery 
of  checks;  insufficient  data. 

(a)  Waiver.  Any  unit  of  local 
government  or  Indian  tribe  or  Alaskan 
native  village  may  waive  its  entitlement 
for  any  entitlement  period:  Provided, 

That  the  chief  executive  officer,  with  the 
consent  of  the  governing  body  of  the 
government,  notifies  the  Director  that 
the  entitlement  payments  for  a  past, 
current,  or  next  beginning  entitlement 
period,  or  any  combination  thereof,  are 
being  waived.  A  wavier  of  entitlement 
for  the  next  beginning  entitlement  period 
will  only  be  given  effect  if  the  waiver 
notice  is  received  during  the  6-month 
period  immediately  preceding  that 
entitlement  period.  In  the  event  that  an 
entitlement  payment  is  returned  or  a 
notice  of  waiver  is  executed  which  is 
not  in  accordance  with  this  procedure, 
the  chief  executive  officer  be 
notified  by  the  Director  and,  unless  the 
attempted  waiver  is  rescinded  within  30 
days  of  the  notice,  it  shadl  be  given 
effect.  However,  in  no  event  will  a 
notice  of  waiver  be  given  effect  for  an 
entitlement  period  which  follows  the 
next  beginning  entitlement  period.  The 
entitlement  waived,  and  any 
adjustments  resiilting  fix)m  recalculation 
of  earlier  entitlements,  shall  be  added  to 
and  shall  become  a  part  of  the 
entitlement  of  the  next  higher  unit  of 
government  eligible  to  receive 
entitlement  funds  in  that  State  in  which 
the  unit  of  local  government,  Indian 
tribe  or  Alaskan  native  village  waiving 
the  entitlement  is  located.  If  that 
government  cannot  receive  the 
entitlement  funds,  they  shall  be  added  to 
the  appropriate  State  reserve.  A  waiver 
of  entitlement  by  a  unit  of  local 
government,  Indian  tribe  or  Alaskan 
native  village  shall  be  deemed 
irrevocable  30  days  prior  to  the  first 
payment  for  the  entitlement  period  to 
which  it  relates. 

(b)  Constructive  waiver.  Any  recipient 
government  which  has  not  waived  and 
is  otherwise  eligible  to  receive 
entitlement  payments  and  which  has 
failed  to  submit  reports  or  assurances 
required  pursuant  to  Subparts  B,  E  or  F, 
of  this  part  is  subject  to  having  the 
Director  constructively  waive  one  or 
more  of  its  entitlement  payments  for  the 
applicable  entitlement  period.  Prior  to 
such  a  waiver,  the  Director  shall,  in  two 
separate  notices  of  not  less  than  30  days 
each,  notify  nonresponsive  recipient 
governments  of  their  noncompliance  and 


that  their  entitlement  payment(s)  for  the 
affected  entitlement  period(s)  are  being 
temporarily  withheld  pursuant  to 
§§  51.3(c)  and  51.60(c].  If  compliance  is 
not  achieved  by  the  end  of  each  affected 
entitlement  period,  or  a  reasonable 
period  thereafter  as  determined  by  the 
Director,  the  Director  shall  make  a 
determination  that  the  payments  to  the 
nonresponsive  recipient  governments 
will  or  are  continued  to  be 
constructively  waived.  Entitlement 
funds  constructively  waived  will  be 
redistributed  pursuant  to  the  provisions 
of  paragraph  (a)  of  this  section. 

(c)  Nondelivery.  Entitlement 
payments  for  any  entitlement  period 
which  are  returned  to  the  Department  of 
the  Treasury  as  being  nondeliverable 
because  of  incorrect  address 
information,  or  which  are  imclaimed  for 
any  reason,  shall  be  placed  in  the  State 
and  Local  Government  Fiscal 
Assistance  Trust  Fund  until  such  time  as 
payment  can  be  made. 

(d)  Insufficient  data.  Entitlement 
funds  for  any  entitlement  period  which 
are  withheld  from  payment  because  of 
insufficient  data  upon  which  to  compute 
the  entitlement,  or  for  which  payment 
cannot  be  made  for  any  other  reason, 
shall  remain  in  the  State  and  Local 
Government  Fiscal  Assistance  Trust 
Fund  until  such  time  as  payment  can  be 
made. 

§  51.26  Reservation  of  funds  and 
adjustment  of  entitlemenL 

(a)  Reservation  of  entitlement  funds. 
In  o^er  to  make  subsequent 
adjustments  to  an  entitlement  payment 

-under  this  part  which  may  be 
necessitated  because  of  insufficient  or 
erroneous  data,  or  for  any  other  reason, 
the  Director  shall  reserve  in  the  State 
and  Local  Government  Fiscal 
Assistance  Trust  Fund  such  percentage, 
not  to  exceed  0.5  percent,  of  the  total 
entitlement  funds  for  each  State 
government  and  all  units  of  local 
government  within  the  State  for  any 
entitlement  period  as  are  necessary  to 
ensure  that  there  will  be  sufficient  funds 
available  to  pay  adjustments  due  after 
the  final  allocations  of  funds.  The 

.  reserves  shall  be  known  as  State 
Obligated  Adjustment  Reserves  and 
amounts  remaining  in  the  reserves  will 
accumulate  imtil  the  liabilities  of  the 
Trust  Fund  to  the  recipient  governments 
in  each  State  are  discharged  or 
sufficiently  diminished  to  permit  an 
allocation. 

(b)  Adjustments  to  entitlement 
payments.  Adjustments  to  the 
entitlement  of  a  recipient  government 
during  an  entitlement  period  will 
ordinarily  be  effected  through  alteration 
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to  entitlement  payments  for  the  next 
entitlement  period,  unless  the  following 
circumstances  exist: 

(1)  There  is  a  downward  adjustment 
wldch  is  so  substantial  as  to  make 
payment  alterations  impracticable  or 
impossible.  In  such  case,  the  Director 
may  demand  that  the  remaining 
entitlement  funds  received  by  die 
recipient  government  in  excess  of  its 
entitlement  be  immediately  repaid  to  the 
State  and  Local  Government  Fiscal 
Assistance  Trust  Fund. 

(2)  There  is  a  positive  adjustment 
which  is  so  substantial  as  to  make  an 
interim  payment  adjustment  necessary 
to  avoid  an  inequitable  delay  in 
providing  a  government  with  its 
entitlement.  In  such  case,  the  Director 
may  authorize  an  interim  adjustment  for 
such  government  provided  there  are 
sufficient  funds  in  the  appropriate  State 
reserve  to  permit  an  early  allocation  and 
payment 

(3)  For  entitlement  periods  which 
begin  on  or  after  January  1, 1977,  any 
adjustments  to  increase  or  decrease 
entitlement  payments  of  a  recipient 
government  for  a  particular  entitlement 
period  shall  be  made  only  if  demand 
therefor  has  been  made  by  the  recipient 
government  or  the  Director,  prior  to  the 
expiration  of  one  year  from  the  end  of 
the  entitlement  period  for  which  the 
adjustment  is  claimed. 

(4)  For  entitlement  periods  which 
begin  on  or  after  January  1, 1977,  any 
adjustments  to  increase  or  decrease 
entitlement  payments  of  a  recipient 
government  for  a  particular  entitlement 
period  shall  be  made  through  the  State 
Obligated  Adjustment  Reserve. 

(5)  Adjustments  made  to  decrease 
payments  to  a  recipient  government  for 
an  entitlement  period  ending  before 
January  1, 1977  shall  be  witUeld  &om 
the  appropriate  State  Obligated 
Adjustment  Reserve  established  under 
paragraph  (a)  of  this  section. 

§  51.27  State  to  maintain  transfers  to  local 
governments. 

(a)  General  rule  for  entitlement 
periods  commencing  on  or  after  January 
1, 1977.  The  payment  of  revenue  sharing 
funds  to  any  State  government  for  any 
entitlement  period  beginning  on  or  after 
January  1, 1977,  for  which  entitlement 
funds  were  appropriate  for  State 
governments,  shall  be  reduced  by  the 
amount  (if  any)  by  which — 

(1)  One-half  of  the  aggregate  amounts 
transferred  by  the  State  government  out 
of  its  own  sources  during  the  24-mondi 
period  ending  the  last  day  of  the  last 
fiscal  year  for  which  the  Bureau  of  the 
Census  has  relevant  data  on  the  first 
day  of  such  entitlement  period,  to  all 


units  of  loccd  government  in  such  State 
is  less  than — 

(2)  One-half  the  similar  aggregate 
amount  for  the  24-month  period  ending 
the  day  before  the  24-month  period 
described  in  paragraph  (a)(1)  of  this 
section. 

For  purposes  of  paragraph  (a)(1)  of  this 
section,  the  amount  of  any  reduction  in 
the  entitlement  of  a  State  government 
under  this  section  for  any  entitlement 
period  shall,  for  subsequent  entitlement 
periods,  be  treated  as  an  amount 
transferred  by  the  State  (out  of  its  own 
sources)  government  in  such  State.  The 
phrase  "own  sources”  means  all  sources 
of  State  revenue  (including  debt 
proceeds  and  State’s  revenue  sharing 
entitlement  funds)  but  excluding 
intergovernmental  revenues  received 
from  the  Federal  government. 

(b)  Measurement  of  maintenance  of 
effort.  The  following  formula  will  be 
applied  by  the  Director  to  establish  the 
base  year  intergovernmental  transfers  to 
units  of  local  government  &t)m  the 
State’s  own  sources  and  to  generally 
monitor  the  level  of  effort  in  accordance 
with  the  maintenance  provisions  of 
paragraph  (a)  of  this  section  during 
future  entitlement  periods: 

(1)  It  shall  be  assumed  that  the  ratio  of 
a  State’s  own  source  intergovernmental 
transfers  to  units  of  local  government  to 
that  State’s  total  intergovernmental 
transfers  to  units  of  local  government  is 
equal  to  the  ratio  of  that  State’s  own 
source  revenues  to  its  total  revenues. 
Thus,  for  a  State  in  which  such  formula 
may  be  applied,  its  base  year  own 
source  intergovernmental  transfers  to 
units  of  local  government  shall  be 
assumed  to  equal  its  total 
intergovernmental  transfers  to  units  of 
local  government  in  the  base  year 
multiplied  by  its  own  source  revenue  in 
the  base  year  divided  by  its  total 
revenues  in  the  base  year. 

(2)  In  a  State  in  which  the  formula  is 
applied,  the  State’s  own  source 
intergovernmental  transfers  to  units  of 
local  government  in  a  future  entitlement 
period  shall  be  assumed  to  equal  the 
average  of— 

(i)  The  State’s  total  intergovernmental 
transfers  to  units  of  local  government 
during  that  period  (or  that  State’s  fiscal 
year  ending  on  or  immediately  prior  to 
the  end  of  such  period)  multiplied  by  its 
own  source  revenue  in  that  period  (or 
such  fiscal  year)  divided  by  its  total 
revenues  in  that  period  (or  such  fiscal 
year)  and 

(ii)  The  State’s  total 
intergovernmental  transfers  to  units  of 
local  government  during  the  preceding 
entitlement  period  (or  Aat  State’s  fiscal 
year  ending  on  or  immediately  prior  to 


the  end  of  such  period)  multiplied  by  its 
own  source  revenue  in  that  period  (or 
such  fiscal  year)  divided  by  its  total 
revenues  in  that  period  (or  such  fiscal 
year). 

(3)  Therefore,  in  a  State  in  which  the 
formula  is  applied,  maintenance  (for  a 
given  entitlement  period)  of  _ 
intergovernmental  transfer  effort  to 
units  of  local  government  will  be 
measured  by  Ae  difference  between 
that  State’s  average  aggregate 
intergovernmental  transfers  to  units  of 
local  government  (over  the  appropriate 
periods)  as  calculated  by  employing  the 
method  described  in  paragraph  (b)(2)  of 
this  section  and  that  State’s  own  source 
intergovernmental  transfers  to  units  of 
local  government  in  the  base  period  as 
calculated  by  employing  the  method 
described  in  paragraph  (b)(1)  of  this 
section. 

(4)  If  the  application  of  this  formula 
diuing  any  entitlement  period  indicates 
that  a  State  government  has  not 
maintained  its  intergovernmental 
transfer  effort,  i.e..  should  a  State’s 
intergovernmental  transfers  to  units  of 
local  government,  for  a  particular 
period,  be  less  than  transfers  calculated 
for  the  base  period,  the  difference  (as 
defined  in  paragraph  (b)(3)  of  this 
section)  shall  constitute  the  future 
indicated  reduction  in  that  State’s 
entitlement  unless  such  State  can 
document  to  the  Director  that  the  fact  or 
amount  of  nonmaintenance,  as 
determined  by  application  of  the 
formula,  is  inaccurate. 

(c)  Alternative  procedure.  If  the 
Director  determines  that  the  application 
of  the  formula  set  forth  in  paragraph  (a) 
of  this  section  in  a  particular  case 
provides  an  inaccurate  or  imfair 
measurement  of  transfer  effort,  then  any 
formula,  procedure,  or  method  deemed 
equitable  by  the  Director  may  be 
utilized  to  measure  such  transfer  effort 
for  the  purpose  of  implementing  the 
maintenance  provision. 

(d)  Adjustment  where  State  assumes 
responsibility  for  category  of 
expenditures.  If  the  State  government 
establishes  to  the  satisfaction  of  the 
Director  that  since  June  30, 1972,  it  has 
assumed  responsibility  for  a  category  of 
expenditures  which  (before  July  1, 1972) 
was  the  responsibility  of  local 
governments  located  in  such  State,  then 
the  aggregate  amount  taken  into  account 
under  paragraph  (a)(2)  of  this  section 
shall  be  reduced  to  &e  extent  that 
increased  State  government  spending 
(out  of  its  own  sources)  for  such 
category  has  replaced  corresponding 
amounts,  which  for  the  period  used  for 
the  purposes  of  this  paragraph,  it 
transferred  to  units  of  local  government. 
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(e)  Adjustment  where  new  taxing 
powers  are  conferred  upon  local 
governments.  If  a  State  establishes  to 
the  satisfaction  of  the  Director  that  since 
June  30, 1972,  one  or  more  units  of  local 
government  within  such  State  have  had 
conferred  upon  them  new  taxing 
authority,  then,  the  aggregate  amount 
taken  into  account  under  paragraph 

(a)(2)  shall  be  reduced  to  the  extent  of 
the  larger  of — 

(1)  The  amount  of  the  taxes  collected 
by  reason  of  the  exercise  of  such  new 
taxing  authority  by  such  local 
governments,  or 

(2)  The  amount  of  the  loss  of  revenue 
to  the  State  by  reason  of  such  new 
taxing  authority  being  conferred  on  such 
local  governments.  No  amount  shall  be 
taken  into  consideration  under 
paragraph  (e)(1)  of  this  section  if  such 
new  taxing  authority  is  an  increase  in  ' 
the  authorized  rate  of  tax  under  a 
previously  authorized  kind  of  tax,  imless 
the  State  is  determined  by  the  Director 
to  have  decreased  a  related  State  tax. 

(f)  Adjustment  where  Federal 
government  assumes  responsibility  for 
category  of  expenditures.  If  in  an 
entitlement  period  begiiming  on  or  after 
January  1, 1977,  a  State  government 
establishes  to  the  satisfaction  of  the 
Director  that  the  Federal  government 
has  assumed  responsibility  for  a 
category  of  expenditures  for  which  such 
State  government  transferred  amounts, 
during  ail  or  a  part  of  the  period  utilized 
for  purposes  of  paragraph  (a)(1)  of  this 
section,  which  (but  for  this  paragraph) 
would  be  included  in  the  aggregate 
amount  taken  into  account  under 
paragraph  (a)(2)  of  this  section,  the 
aggregate  amount  shall  be  reduced  to 
the  extent  that  increased  Federal 
government  spending  has  replaced 
corresponding  amounts  which  such  State 
government  had  transferred  to  units  of 
local  government. 

(g)  Computation  by  the  Office  of 
Revenue  Sharing.  The  Director  shall 
make  the  computation  required  for  the 
determination  of  maintenance  of  effort, 
based  on  data  furnished  by  the  Bureau 
of  the  Census.  The  Bureau  of  the  Census 
shall  provide  to  the  Office  of  Revenue 
Sharing  the  following  data  pertaining  to 
a  State’s  transfer  of  funds  to  units  of 
local  government  for  the  State’s 
appropriate  fiscal  year; 

(1)  'The  State’s  own  source  funds. 

(2)  The  State’s  total  funds. 

(3)  The  State’s  own  source  transfers  to 
units  of  local  government. 

(4)  The  State’s  total  transfers  to  units 
of  local  government. 

(h)  Reduction  in  entitlement.  If  the 
Director  has  reason  to  believe  that 
paragraph  (a)  of  this  section  requires  a 
reduction  in  the  entitlement  of  any  State 


government  for  any  entitlement  period, 
the  Director  shall,  give  reasonable  notice 
and  opportunity  for  hearing  to  the  State. 
If,  after  a  hearing  it  is  determined  that  a 
reduction  is  required,  the  Director  shall 
determine  the  amount  of  the  reduction, 
notify  the  Governor  of  the  affected  State 
of  the  determinations  and  withhold  from 
subsequent  payments  to  such  State 
government  under  this  part  an  amount 
equal  to  the  reduction. 

(i)  Transfer  to  general  fund.  An 
amount  equal  to  the  reduction  in  the 
entitlement  of  any  State  government 
which  results  from  the  application  of 
this  section  shall  be  transferred  ffom  the 
Secretary’s  Trust  Fund  to  the  general 
fund  of  the  Treasury  on  the  day  on 
which  such  reduction  becomes  final. 

§  51.28  Optional  formula. 

(a)  In  general.  A  State  government 
may  by  law  provide  for  the  allocation  of 
entitlement  funds  among  the  county 
areas,  or  among  units  of  local 
government  (oAer  than  coimty 
governments,  Indian  tribes,  and  Alaskan 
native  villages): 

(1)  On  the  basis  of  the  population 
multiplied  by  the  general  tax  effort 
factors  of  such  areas  or  units  of  local 
government:  or, 

(2)  On  the  basis  of  the  population 
multiplied  by  the  relative  income  factors 
of  such  areas  o^ units  of  local 
government;  or, 

(3)  On  the  basis  of  a  combination  of 
those  two  factors; 

(4)  Any  State  which  provides  by  law 
for  such  a  variation  in  the  allocation 
formula  provided  by  subsections  108(a), 
108(b)  (2)  and  (3)  or  108(c)  of  the  Act, 
shall  notify  the  Director  of  the  new  law 
no  later  than  90  days  before  the  , 
beginning  of  the  first  entitlement  period 
to  which  it  is  to  apply.  Any  such  law 
shall: 

(i)  Provide  for  allocating  100  percent 
of  the  aggregate  amount  to  be  allocated 
under  subsections  108(a)  or  108(b)  (2) 
and  (3)  of  the  Act; 

(ii)  Apply  uniformly  throughout  the 
State;  and 

(iii)  Apply  during  the  period  beginning 
on  the  first  day  of  the  first  entitlement 
period  to  which  it  applies  and  ending  on 
September  30, 1983. 

(b)  Single  legislation  required.  If  a 
State  government  alters  its  county  area 
allocation  formula  or  its  local 
government  allocation  formula,  or  both, 
such  alteration  may  be  made  only  once 
and  is  required  to  be  made  in  the  same 
legislative  enactment. 

(c)  Certification  required.  Paragraph 
(a)  of  this  section  shall  apply  within  a 
State  only  if  the  Director  certifies  that 
the  State  law  complies  with  the 
requirements  of  the  paragraph.  The 


Director  shall  not  certify  any  such  law 
with  respect  to  which  notification  is 
received  later  than  30  days  prior  to  the 
initial  entitlement  period  during  which  it 
is  to  apply. 

§  51 .29  Notification  and  adjustment  of 
data  factors. 

(a)  Notification  of  data  factors.  The 
data  factors  used  in  computing 
allocations  of  entitlement  funds  under 
the  Act  for  any  entitlement  period  will 
be  made  available  to  each  State 
government  and  unit  of  local 
government  as  soon  as  practicable.  Each 
such  government  will  be  given  a 
reasonable  opportunity  to  question  its 
data  factors  by  providing  factual 
documentation  which  demonstrates 
evidence  of  error  in  the  data  as  defined 
in  §  51.23(a)  for  that  entitlement  period, 
no  later  than  one  year  firom  the  end  of 
the  entitlement  period  for  which  the 
data  are  applicable. 

(b)  Time  limit  for  data  changes.  If  it  is 
established  to  the  satisfaction  of  the 
Director  by  factual  evidence  and 
documentation  that  the  data  used  in  the 
computation  of  an  allocation  are 
erroneous,  an  adjustment  will  be  made 
to  the  entitlement  payment  of  such 
government.  No  adjustment  shall  be 
made  unless  evidence  and 
documentation  of  the  error  in  the  data 
as  defined  for  that  entitlement  period,  is 
provided  the  Director  for  determination 
within  one  year  of  the  end  of  the 
entitlement  period  with  respect  to  which 
the  payment  is  made.  No  adjustment  of 
any  kind,  which  is  less  than  $200,  shall 
be  made  to  an  entitlement  if  in  the 
judgment  of  the  Director  such 
adjustment  will  be  burdensome, 
expensive,  or  otherwise  impracticable. 

§  5 1 .30  Adjustment  to  entitlentents; 
application  of  adjustments. 

(a)  County  area  maximum  and 
minimum  per  capital  entitlement.  (1)  In . 
general.  Pmrsuant  to  Section  108(b)(6)  of 
the  Act,  the  per  capita  amount  allocated 
to  any  counfy  area  shall  be  not  less  than 
20  percent,  nor  more  than  145  percent,  of 
the  amount  allocated  to  the  State  under 
section  106  of  the  Act.  divided  by  the 
population  of  that  State. 

(2)  One  hundred  forty-five  percent  If 
a  county  area  allocation  is  greater  than 
the  145-percent  limit,  its  allocation  shall 
be  reduced  to  the  145-percent  level  and 
the  resulting  surplus  shall  be  shared 
proportionately  by  all  remaining 
unconstrained  coimty  areas. 

(3)  Twenty-percent  rule.  If,  after  the 
application  of  paragraph  (a)(2)  of  this 
section,  a  county  area  allocation  is  less 
than  the  20-percent  limit  its  allocation 
shall  be  increased  to  the  20-percent  level 
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and  the  resulting  deficit  shall  be  shared 
proportionately  by  all  remaining 
unconstrained  county  areas. 

(b)  Local  governments  (other  than  a  • 
county  government,  Indian  tribe  or 
Alaskan  native  village) — (1)  In  general. 
Except  as  provided  below,  the  per 
capita  amount  allocated  to  any  unit  of 
local  government  (other  than  a  county 
government,  Indian  tribe  or  Alaskan 
native  village]  shall  be  not  less  than  20 
percent,  nor  more  than  145  percent,  of 
the  amount  allocated  to  the  State  under 
Section  106  of  the  Act,  divided  by  the 
population  of  that  State. 

(2)  One  hundred  forty-five  percent 
rule.  If  a  unit  of  local  government  is 
allocated  an  amount  greater  than  the 
145-percent  limit,  its  allocation  shall  be 
reduced  to  that  level. 

(3)  Twenty-percent  rule.  If  a  unit  of 
local  government  is  allocated,  an 
amount  less  than  the  20-percent  limit,  its 
allocation  shall  be  increased  to  the 
lower  of  the  20-percent  limit  or  50 
percent  of  the  sum  of  that  local 
government’s  adjusted  taxes  and 
transfers  and  intergovernmental 
transfers  of  revenue  (other  than 
entitlement  funds). 

(4)  Entitlement  less  than  $200.  If  a  unit 
of  local  government  below  the  level  of  a 
county  government  is  allocated  an 
amount  less  than  $200  for  an  entitlement 
period,  the  amount  of  the  entitlement  of 
that  local  government  for  that 
entitlement  period  shall  become  a  part 
of  the  entitlement  of  the  county 
government  of  the  county  area  in  which 
the  local  government  is  located. 

(c)  Fifty  percent  limitation.  — (1)  In 
general.  The  amount  of  entitlement 
funds  allocated  to  any  unit  of  local 
government  other  than  an  Indian  tribe  or 
Alaskan  native  village  under  this 
section  for  any  12-month  entitlement 
period  shall  not  exceed  50  percent  of  the 
sum  of  that  local  government's  adjusted 
taxes,  plus  its  intergovernmental 
transfers  of  revenue  (other  than 
entitlement  funds). 

(2)  Reallocation  of  excess  amounts  - 
due  to  the  fifty  percent  limitation.  In  any 
case  in  which  the  amount  of  entitlement 
funds  allocated  to  a  unit  of  local 
government  other  than  a  county 
government  is  reduced  pursuant  to 
paragraph  (c)(l]  of  this  section,  the 
amount  of  the  reduction  of  funds  shall 
be  reallocated  as  follows — 

(i)  The  amount  shall  be  added  to  the 
county  government  in  which  the  local 
government  is  located,  to  the  extent  that 
the  county  government  may  receive 
funds  after  application  of  the  provisions 
of  paragraphs  (a)  and  (c)  of  this  section. 

(ii)  If  the  County  government  cannot 
receive  such  funds,  the  provisions  of 


paragraphs  (d)  and  (e)  of  this  section 
shall  be  applied. 

(d)  One  hundred-percent  criterion.  If 
the  amounts  allocated  to  units  of  local 
government  within  a  State  do  not  total 
100  percent  of  the  amount  allocated  to 
that  State,  due  to  application  to  the 
adjustments  set  forth  in  paragraphs  (a), 

(b)  and  (c)  of  this  section,  the  amount  to 
be  allocated  to  county  areas  shall  be 
adjusted  appropriately,  and  the 
allocation  process  shall  be  repeated 
until  the  amounts  allocated  to  such  units 
of  local  government  total  100  percent  of 
the  amount  allocated  to  that  State  to  the 
extent  possible. 

(e)  Distribution  of  funds  in  excess 
entitlement  funds  resulting  from 
adjustments.  Funds  which  may  not  be 
distributed  after  application  of 
paragraph  (d)  of  this  section  shall  be 
added  on  a  pro  rata  basis  to  all  units  for 
local  government  within  the  State. 

§  51.31  Separate  law  enforcement 
officers. 

(a)  Entitlement  of  separate  law 
enforcement  officers.  (1)  The  office  of 
the  separate  law  enforcement  officer 
within  any  parish  area  in  the  State  of 
Louisiana,  other  than  the  parishes  of 
East  Baton  Rouge  and  Orleans,  shall  be 
entitled  to  receive  for  each  entitlement 
period  beginning  on  or  after  January  1, 
1977, 15  percent  of  the  entitlement  of  the 
government  of  the  Parish  government, 
unless  entitlement  fimds  are  not 
appropriated  to  State  governments  in 
which  case  the  Office  shall  receive  13.5 
percent  of  the  entitlement. 

(2)  The  oftice  of  the  separate  law 
enforcement  officer  within  the  area  of 
the  government  of  the  parish  of  East 
Baton  Rouge,  shall  be  entitled  tb  receive 
for  each  entitlement  period,  beginning 
on  or  after  January  1, 1977,  7.5  percent  of 
the  entitlements  of  the  governments  of 
Baton  Rouge,  Baker  and  Zachary, 
Louisiana  for  each  such  entitlement 
period,  unless  entitlement  funds  are  not 
appropriated  to  State  governments  in 
which  case  the  Office  shall  receive  6.75 
percent  of  the  entitlement. 

(b)  Reduction  of  entitlement  of  parish 
government.  (1)  TTie  governments  of 
each  parish  (other  than  East  Baton 
Rouge  and  Orleans,  Louisiana)  shall 
receive  for  an  entitlement  period, 
entitlements  reduced  by  one-half  of  the 
amount  due  the  separate  law 
enforcement  officer  for  such  parish, 
except  that  after  October  1, 1981,  the 
parish  government  entitlement  shall  be 
reduced  by  the  full  amount  of 
entitlement  funds  are  not  appropriated 
to  the  State  governments. 

(2)  The  governments  of  Baton  Rouge, 
Baker  and  Zachary,  Louisiana  shall 
receive,  for  an  entitlement  period, 


entitlements  reduced  by  an  amount 
equal  to  3.75  percent  of  such 
government’s  normal  entitlement,  unless 
entitlement  funds  are  not  appropriated 
to  State  governments  in  which  case  the 
entitlements  for  the  governments  of 
Baton  Rouge,  Baker  and  Zachary  shall 
be  re'duced  by  6.75  percent. 

(c)  Reduction  of  entitlement  of  State 
government.  The  State  government  of 
Louisiana  shall  receive  for  an  • 
entitlement  period  an  entitlement 
reduced  by  the  same  amount  as  the 
reduction  to  entitlements  of  the  parishes 
and  governments  of  Baton  Rouge,  Baker 
and  Zachary.  This  subparagraph  shall 
not  apply  for  entitlement  periods 
beginning  after  October  1, 1981,  if 
entitlement  funds  are  not  appropriated 
to  the  government  of  the  State  of 
Louisiana. 

(d)  Entitlement  of  the  Parish  of 
Orleans.  The  provisions  of  paragraphs 
(a),  (b)  and  (c)  of  this  secton  shall  not 
apply  to  the  entitlements  of  the  Parish  of 
Orleans.  The  Parish  of  New  Orleans 
shall  be  entitled  to  receive  for  each 
entitlement  period  beginning  on  or  after 
January  1, 1977,  from  the  State 
government’s  entitlement  an  additional 
amount  equal  to  7.5  percent  of  the 
amount  it  is  otherwise  entitled  to 
receive.  This  subparagraph  shall  not 
apply  for  entitlement  periods  beginning 
after  October  1, 1981,  if  entitlement 
funds  are  not  appropriated  to  the  State 
government  of  Louisiana.  ' 

§  51.32  Population. 

(a)  Population  generally.  Population 
shall  be  determined  on  the  same  basis 
as  resident  population  is  determined  by 
the  Bureau  of  the  Census  for  general 
statistical  purposes. 

(b)  Undercount  adjustment.  To  adjust 
for  any  possible  undercount  during  the 
1980  census,  the  Director  shall — 

(1)  As  soon  as  practicable,  request  the 
Bureau  of  the  Census  to  adjust  the 
population  data  provided  to  include  a 
reasonable  estimate  of  the  number  of 
resident  persons  not  counted  in  the  1980 
census  or  subsequent  revisions  thereof. 

(2)  Estimates  received  from  the 
Bureau  of  the  Census  shall  be  used  to 
calculate  the  allocations  for  entitlement 
periods  beginning  after  receipt  of  such 
estimates. 

(c)  Adjustment  as  result  of  legal 
immigrants.  The  determination  of 
population  shall  reflect  any  adjustments 
made  pursuant  to  Section  118  of  Pub.  L. 
96-369  conducted  due  to  a  major 
population  change  resulting  from  the 
movement  of  a  large  number  of  Cuban 
or  Haitian  legal  immigrants  into  a 
jurisdiction  within  6  months  after  the 
1980  census.  The  adjustments  to  such 
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population  figures  shall  be  reflected  in 
entitlement  periods  beginning  with  fiscal 
year  1981  and  shall  continue  to  be  used 
until  the  Bureau  of  the  Census  makes 
available  1981  population  estimates. 

(d)  Population  of  Indian  tribes  and 
Alaskan  native  villages.  (1)  The 
population  of  an  Indian  tribe  or  Alaskan 
native  village  is  the  resident  population 
as  of  April,  1980,  defined  as — 

'  (i)  For  Indian  tribes,  American  Indians 
living  on  a  reservation  minus  those  in 
cities  and  towns,  plus  the  number  of 
American  Indians  living  in  Census 
Enumeration  Districts  (ED’s)  containing 
adjacent  tribally  owned  trust  lands  of 
that  tribe.  Resident  non-Indian  members 
of  families  with  an  American  Indian 
householder  or  spouse  are  also  included 
in  the  population  data. 

(ii)  The  lands  in  each  Oklahoma 
county  which  were  part  of  one  or  more 
Indian  reservations  at  the  time  of 
allotment  will  be  treated  jointly  as  the 
land  of  all  the  reservations  located  in 
that  county.  Therefore,  within  a  given- 
county,  an  Indian  identified  with  a  tribe 
whose  historic  reservation  includes  a 
portion  of  that  county  will  be 
enumerated  with  that  tribe  regardless  of 
whedier  they  reside  within  their  tribe’s 
own  historic  reservation  area  or  that  of 
one  of  the  other  tribes.  Areas  inside 
cities  and  towns  will  be  subtracted  fi'om 
the  land  of  the  tribes.  Only  an  Indian 
identified  with  the  tribe  of  the  Indian 
governing  body  and  their  spouses  and 
children  living  within  the  boundaries  of 
the  tribal  area  described  above  are  to  be 
included  in  the  population  data  of 
Oklahoma  Indian  governments.  The 
population  of  the  Osage  Tribal  Council 
of  Oklahoma  is  as  de^ed  in  paragraph 
(d](l)(i)  of  this  section  since  tMs  tribe 
has  its  own  current  reservation. 

(iii)  For  Alaskan  native  villages,  the 
number  of  American  Indians,  Eskimos 
and  Aleuts  living  in  the  village  on  the 
April  1, 1980,  Census  date.  Resident  non- 
Alaskan  native  members  of  families 
with  an  Alaskan  native  householder  or 
spouse  are  also  included  in  the 
population  data. 

(2)  The  Director  will  request  the 
Bureau  of  the  Census  to  provide  updated 
population  estimates  for  Indian  tribes 
and  Alaskan  native  villages  when  such 
estimates  are  provided  for  other  local 
governments  in  the  Revenue  Sharing 
Program. 

Subpart  D— Prohibitions  and 
Restrictions  on  Use  of  Funds 

§  51.40  Matching  funds. 

The  prohibition  against  the  use  of 
entitlement  funds  for  matching  purposes 
has  been  repealed.  After  January  1, 1977, 
a  recipient  government  may  expend  its 


entitlement  funds  for  this  purpose 
without  restriction. 

§  51.41  Permissibie  expendKures  for  local 
government 

The  priority  expenditure  restrictions 
on  the  use  of  entitlement  funds  by  units 
of  local  government  have  been  repealed. 
After  January  1, 1977,  a  recipient 
government  may  expend  its  entitlement 
funds  for  any  pinpose  permissible  under 
State  or  local  law. 

§  51.42  Wage  rate  and  labor  standards. 

(a)  Construction  laborers  and 
mechanics.  A  recipient  government  shall 
require  that  all  laborers  and  mechanics 
employed  by  contractors  or 
subcontractors  in  the  performance  of 
woil(  on  €iny  construction  project  costing 
in  excess  of  $2,000  and  of  which  25%  or 
more  of  the  cost  is  paid  out  of  its 
entitlement  funds: 

(1)  Will  be  paid  at  rates  not  less  than 
those  prevailing  on  similar  construction 
in  the  locality  as  determined  by  the 
Secretary  of  Labor  in  accordance  with 
the  Davis-Bacon  Act,  as  amended  (40 
U.S.C.  276a-276a-5);  and 

(2)  Will  be  covered  by  labor  standards 
specified  by  the  Secretary  of  Labor 
pursuant  to  29  CFR  Parts  1,  3,  5,  and  7. 

(b)  Wage  rates.  In  projects  to  which 
the  Davis-Bacon  Act  standards  are 
applicable,  the  recipient  government 
must  ascertain  the  U.S.  Department  of 
Labor’s  wage  rate  determination  for 
each  intended  project  and  insure  that 
such  wage  rates  are  incorporated  in  the 
contract  specifications.  Wage  rate 
determinations  may  be  obtained  by 
filing  a  Standard  Form  308  with  the 
Employment  Standards  Administration 
of  the  applicable  regional  Office  of  the 
U.S.  Department  of  Labor  at  least  30 
days  before  the  invitation  for  bids,  or  in 
the  case  of  construction  covered  by 
general  wage  rate  determination,  the 
appropriate  rate  may  be  obtained  from 
the  F^eral  Register. 

(c)  Government  Employees.  A 
recipient  government  which  employs 
individuals  whose  wages  are  paid  in 
whole  or  in  part  from  entitlement  funds 
must  pay  wages  which  are  not  lower 
than  ffie  prevailing  rates  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 
However,  this  subsection  shall  apply 
with  respect  to  employees  in  any 
category  only  if  25%  or  more  of  die 
wages  of  all  employees  of  the  recipient 
government  in  such  category  are  paid 
from  the  trust  fund  established  by  it 
under  §  51.101(a)  of  this  part. 

§  51.43  Lobbying. 

(a)  In  general.  Entitlement  funds  may 
not  be  used  by  any  State  or  unit  of  local 


government  for  the  purpose  of  lobbying 
(as  defined  in  §  51.2(j)  of  this  part) 
concerning  the  provisions  of  the  Act. 

(b)  Activities  prohibited.  Prohibited 
lobbying  activities  include,  but  are  not 
limited,  to  the  following: 

(1)  Personal  solicitation  of  individual 
members  of  a  legislative  body  to 
influence  legislation  regarding  the 
General  Revenue  Sharing  Program  by 
personal  interview,  letter,  financial 

'  contributions,  and  other  means. 

(2)  Employment  of  a  lobbyist  to 
engage  in  proscribed  activities. 

(c)  Activities  permitted.  Without 
violation  of  this  section,  a  recipient 
government  may: 

(1)  Use  revenue  sharing  funds  to  pay 
dues  to  nationaihor  State  organizations. 

(2)  Use  revenue  sharing  funds  to 
attempt  to  influence  public  opinion  or  to 
convey  opinions  and  judgments  to  the 
public  regarding  provisions  of  the  Act, 
by  publication,  distribution  of  books, 
pamphlets  and  other  writings. 

§  51.44  Use  of  entmement  funds  for  debt 
retirenient 

Where  the  actual  expenditures  of  the 
proceeds  of  indebtedness  were  made 
after  January  1, 1977,  the  repayment  of 
the  indebtedness  with  entitlement  funds 
is  permissible,  provided  that  the 
expenditures  from  the  proceeds  of  the 
indebtedness  were  made  in  compliance 
with  the  restrictions  and  prohibitions  set 
forth  in  Subparts  D  and  E  of  this  part. 

§  51.45  Use  of  entitlement  funds  in 
accordance  with  State  or  local  law. 

A  recipient  government  shall  expend 
its  entitlement  funds  only  in  accordance 
with  the  laws  and  procedures  applicable 
to  the  expenditure  of  its  own  revenues 
to  the  extent  that  those  laws  and 
procedures  do  not  conflict  with  the 
provisions  of  the  Act  or  regulations 
promulgated  thereunder. 

§51.46  Procedures  for  effecting 
compliance. 

(a)  Compliance  with  substantive 
provisions.  If  a  recipient  government 
fails  to  comply  with  the  requirements  of 
this  subpart  the  Director  may 
implement  the  procedures  for  effecting 
compliance  contained  in  §  51.3  (a) 
through  (d)  of  Subpart  A. 

(b)  Compliance  with  reporting 
requirements.  If  a  recipient  government 
fails  to  comply  with  the  reporting 
requirements  of  this  subpart,  the 
Director  may  implement  the  delay  of 
payment  and/or  constructive  waiver 
provisions  of  §  51.3(e)  of  Subpart  A  and 
§  51.25(b)  of  Subpart  C  of  this  part. 
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Subpart  E— Nondiscrimination  by 
States  and  Local  Governments 
Receiving  Entitlement  Funds 

§  51.50  Purpose. 

The  purpose  of  this  subpart  is  to 
effectuate  section  122  of  the  Act  which 
provides  that  no  person  in  the  United 
States  shall,  on  the  grounds  of  race, 
color,  national  origin,  or  sex,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  of  a  recipient  government  Any 
prohibition  against  discrimination  on  the 
basis  of  age  under  the  Age 
Discrimination  Act  of  1975  or  with 
respect  to  a  qualified  handicapped 
individual,  as  provided  in  section  504  of 
the  Rehabilitation  Act  of  1973,  or  any 
prohibition  against  discrimination  on  the 
basis  of  religion  (as  modified  by  the 
exemptions  and  exclusions  contained  in 
the  Civil  Rights  Act  of  1964,  as  amended 
or  the  Civil  Rights  Act  of  1968),  shall 
also  apply  to  any  such  program  or 
activity. 

§  51.51  Definitions. 

Unless  the  context  provides 
otherwise,  as  used  in  this  subpart,  the 
term; 

(a)  “Attorney  General”  means  the 
Attorney  General  of  the  United  States, 
or  a  designate. 

(b)  “Complaint”  means  an  allegation 
submitted  in  writing  to  the  ORS  which 
sets  forth  the  nature  of  the 
discrimination  alleged  and  the  specific 
facts  upon  which  the  allegation  is  based. 
The  complaint  may  be  filed  by  an 
individual  or  organization  which 
believes  that  a  recipientgovemment  has 
or  is  committing  discrimination 
prohibited  by  the  provisions  of  this 
subpart 

(c)  “Compliance  review”  means  a 
review,  initiated  at  the  discretion  of  the 
Director,  of  a  recipient  government’s 
employment  practices,  facilities,  or 
delivery  of  services  for  the  purpose  of 
ascertaining  compliance  with  the 
provisions  of  this  subpart. 

(d)  “Determination”  means  the 
decision  by  the  Director  following  a 
notification  of  noncompliance  as  to 
whether  a  recipient  government  is  in 
compliance  or  in  noncompliance  with 
the  provisions  of  this  subpart 

(e)  “Facility”  means  all  or  any  portion 
of  a  building,  structure,  parking  lot  road, 
walk,  equipment  or  other  real  or 
personal  property  or  interests  therein. 

(f)  “Finding”  means  the  decision  by 
the  Director  after  the  completion  of  an 
investigation  or  compliance  review  that- 
it  is  more  likely  than  not  that  a  recipient 
government  or  secondary  recipient  is  in 


noncompliance  with  the  provisions  of 
this  subpart. 

(g)  “Funded”  means  entitlement  funds 
have  been  or  are  being  made  available 
for  expenditure  in,  or  substantially 
benefit,  a  program  or  activity. 

(h)  “Holding”  means  any  finding  of 
fact  or  conclusion  of  law  by  a  Federal 
court,  a  State  court,  or  a  Federal 
administrative  law  judge  (after  notice 
and  opportunity  for  a  hearing),  which 
has  been  litigated,  identifier  the 
recipient  government  or  part  thereof 
which  is  in  noncompliance  and  is  to  the 
effect  that  there  has  been  exclusion, 
denial,  or  discrimination  on  the  grounds 
of  race,  color,  national  origin,  sex,  age 
(other  than  in  employment), 
handicapped  status  or  religion  as 
prohibited  under  section  122  of  the  Act. 
Except  as  otherwise  provided  in  §  51.67, 
a  holding  is  conclusive  as  to  the  issue  of 
discrimination. 

(i)  “Investigation”  means  fact-finding 
efforts  by  the  Office  of  Revenue  Sharing 
or  other  agency  undertaken  after 
receiving  a  complaint,  or  other 
information,  that  a  recipient  government 
has  failed  to  comply  with  the  provisions 
of  this  subpart 

(j)  “Noncompliance”  means  that  the 
Director  or  an  administrative  law  judge 
has  found  or  determined  that  a  redpient 
government  has  violated  the  provisions 
of  this  subpart. 

(k)  “Notification  of  noncompliance” 
means  the  notification  given  to  a 
recipient  government  of  a  finding  or 
receipt  by  the  Director  of  a  holding. 

(l)  "Program  or  activity”  means  the 
operations  of  an  agency  or 
organizational  unit  of  a  redpient 
government,  or  the  operations  or 
organizational  unit  of  a  secondary 
recipient,  funded  with  entitlement  funds 
(examples  include,  but  are  not  limited  to 
a  police  department,  department  of 
corrections,  health  department). 

§  51.52  Discrimination  prohR>itad. 

(a)  In  general.  No  person  in  the  United 
States  shall,  on  the  ground  of  race,  color, 
national  origin,  or  sex,  be  excluded  from 
participation  in,  denied  the  benefits  of, 
or  be  subjected  to  discrimination  under 
any  program  or  activity  of  a  recipient 
government  or  a  secondary  recipient. 
Also  prohibited  is  discrimination: 

(1)  on  the  baisis  of  age  under  the  Age 
Discrimination  Act  of  1975,  effective  July 
1, 1979  (hereinafter  referred  to  as 
discrimination  on  the  basis  of  age);  * 

(2)  with  respect  to  a  qualified 
handicapped  individual,  as  provided  in 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  (hereinafter  referred 
to  as  discrimination  on  the  basis  of 
handicapped  status);  or 


(3)  on  the  basis  of  religion,  as 
mocked  by  exemptions  and  exclusions 
contained  in  the  Civil  Rights  Act  of  1964, 
as  amended  or  the  Civil  Rights  Act  of 
1968,  (hereinafter  referred  to  as 
discrimination  on  the  basis  of  religion). 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  Except  as  otherwise 
provided  in  §  51.55(c)(1)  and  other 
sections  in  this  subpart  with  respect  to 
services,  a  recipient  government  shall 
not  on  the  groimd  of  race,  color,  national 
origin,  sex,  handicapped  status  or  age: 

(1)  Deny  any  service  or  other  benefit 
prodded. 

(ii)  Provide  any  service  or  other 
benefit,  which  is  not  equal  to,  or  is 
provided  in  a  different  form,  than  that 
provided  to  others. 

(iii)  Subject  any  person  to  segregated 
or  separate  treatment  in  any  facility  or 
in  any  matter  or  process  related  to 
receipt  of  any  service  or  benefit. 

(iv)  Restrict  in  any  way  the  enjoyment 
of  any  advantage  or  privilege  enjoyed 
by  others  receiving  any  service  or 
benefit. 

(v)  Treat  an  individual  differently 
from  others  in  determining  whether  the 
individual  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  condition  wUch 
individuals  must  meet  in  order  to  be 
provided  any  service  or  other  benefit. 

(vi)  Determine  the  types  of  services,  or 
other  benefits  or  facilities  which  will  be 
provided  or  the  class  of  individuals  to 
whom,  or  the  situation  in  which,  such 
services  or  other  benefits  or  facilities 
will  be  provided  by  utilizing  criteria  or 
methods  of  administration  which  have 
the  effect  of: 

(A)  Subjecting  individuals  to 
discrimination; 

(B)  Perpetuating  the  results  of  past 
discrimination;  or 

(C)  Defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  programs  or  activities 
with  respect  to  individuals  of  a 
particular  race,  color,  national  origin, 
and  sex,  handicapped  status  or  age. 

(2)  With  respect  to  plaiihing  and 
advisory  boards,  a  recipient  government 
shall  not  on  the  ground  of  race,  color, 
national  origin,  sex,  handicapped  status, 
or  religion,  deny  any  person  an  equal 
opportunity  to  participate  as  an 
appointed  member  of  planning  or 
advisory  bodies. 

(3)  With  respect  to  employment,  a 
recipient  government  shall  not  utilize 
criteria  or  methods  of  administration 
that  have  the  effect  of: 

(i)  Subjecting  individuals  to 
dis<^mination  on  the  basis  of  race,  _ 
color,  national  origin,  sex,  handicapped 
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status,  or  religion  in  any  program  or 
activity. 

(ii)  Perpetuating  the  results  of  past 
discriminatory  practices. 

(iii)  Defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  program  or  activities 
with  respect  to  individuals  of  a 
particular  race,  color,  national  origin, 
sex,  handicapped  status,  or  religion. 

(4)  With  respect  to  facilities,  a 
recipient  government  shall  not  on  the 
grounds  of  race,  color,  national  origin, 
sex,  age,  or  handicapped  status,  except 
as  otherwise  provided  in  §  51.55  and 
other  sections  of  this  subpart,  make 
selections  of  site  or  location  of  facilities 
which  have  the  effect  of: 

(i)  Excluding  individuals  from  such 
facilities. 

(ii)  Denying  the  individuals  the 
beneHts  of  such  facilities. 

(iii)  Subjecting  individuals  using  the 
facilities  to  discrimination. 

(5)  A  recipient  government  shall  not 
intimidate,  threaten,  coerce,  or  in  any 
way  retaliate  against  any  person  who 
nies  a  complaint  against  that 
government  alleging  discrimination 
which  is  covered  by  the  provisions  of 
this  subpart,  who  assists  the  ORS  in  an 
investigation,  or  any  other  proceedings 
under  this  subpart  or  who  opposes  a 
practice  made  unlawful  by  this  subpart. 

(6)  A  recipient  government  shall  not 
use  any  unvalidated  selection  device, 
including,  but  not  limited  to,  a  minimum 
height  or  weight  requirement  or  physical 
agility  test  which  operates  to 
disproportionately  exclude  members  of 
a  protected  class.  Use  of  such  a 
selection  device  is  a  violation  of  this 
subpart;  the  device  must  either  be 
validated  or  replaced  with  a  selection 
device  that  has  less  severe  impact 
pursuant  to  the  Uniform  Guidelines  on 
Employee  Selection  Procedures. 

(7)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this 

,  paragraph  does  not  limit  the  generality 
of  the  prohibition  in  paragaph  (a)  of  this 
section  and  should  not  be  considered 
all-inclusive. 

(c)  Exemptions.  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
concerning  prohibited  discrimination 
shall  not  apply: 

(1)  Where  a  recipient  government 
demonstrates  by  clear  and  convincing 
evidence  that  a  program  or  activity,  with 
respect  to  which  discrimination  is 
alleged,  is  not  funded  in  whole  or  in  part 
with  entitlement  funds. 

(2)  To  construction  projects 
commenced  prior  to  January  1, 1977, 
with  respect  to  discrimination  on  the 
basis  of  handicapped  status,  except  as 
provided  in  §  51.55(k](ll).  A 
construction  project  shall  be  deemed  to 


have  commenced  when  the  recipient 
government  has  obligated  itself  by 
contract  for  the  physical  construction  of 
the  project  or  of  any  substantial  portion 
of  the  project. 

§  51.53  Employment  discrimination. 

(a)  Employment  practices.  In  general 
a  recipient  government  shall  not 
discriminate  on  the  grounds  of  race, 
color,  national  origin,  sex  or  religion  in 
the  following  speciHc  activities: 

(1)  Recruitment,  advertising,  and  the 
processing  of  applications  for 
employment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(3)  Setting  rates  of  pay  or  any  other 
form  of  compensation  and  changes  in 
compensation; 

(4)  Job  assignments,  job 
classiHcations,  organizational 
structures,  position  descriptions,  lines  of 
progression,  and  seniority  lists; 

(5)  Granting  leaves  of  absence,  sick 
leave,  or  other  leave; 

(6)  Providing  hinge  benefits  available 
by  virtue  of  employment,  whether  or  not 
administered  by  the  recipient 
government; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(8)  Employer  sponsored  activities, 
including  social  recreational  programs; 
and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment. 

(b)  Uniform  Guidelines  on  Employee 
Selection  Procedures.  The  Equal 
Employment  Opportunity  Commission 
(EEOC),  the  Office  of  Personnel 
Management,  the  Department  of  Justice, 
the  Department  of  Labor' and  the 
Department  of  Treasury,  in  carrying  out 
their  responsibilities  in  ensuring 
compliance  with  Federal  equal 
employment  opportimity  law,  have 
adopted  Uniform  Guidelines  on 
Employee  Selection  Procedures  to  assist 
in  establishing  and  maintaining  equal 
employment  opportunities.  These 
Guidelines  are  in  29  CFR  Part  1607;  5 
CFR  300.103(c);  990-1  (Book  3)  of  the 
Federal  Personnel  Manual;  28  CFR  50.14, 
and  41  CFR  60.3.  These  Guidelines, 
among  other  things,  recognize  the 
unlawfulness  of  the  use  of  any  employee 
selection  procedures  (including  tests 
and  minimum  education  levels)  which 
disqualify  a  disproportionate  number  of 
persons  on  grounds  of  race,  color, 
religion,  sex  or  national  origin  and 
which  have  not  been  validated  or 
otherwise  justified  in  accordance  with 


Federal  law.  Discrimination  on  the  basis 
of  handicapped  status  and  age  are  not 
covered  by  the  Guidelines.  Recipient 
governments  shall  used  selection 
procedures  that  comply  with  the 
provisions  of  the  Guidelines,  and  a 
violation  of  the  Guidelines  shall 
constitute  a  violation  of  this  subpart. 

(c)  Preemployment  inquiries.  A 
recipient  may  make  inquiries  of  an 
applicant  for  employment  concerning 
the  applicant’s  race,  color,  national 
origin,  sex,  or  religion  only  for  purposes 
permissible  imder  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures. 

(d)  Self-review.  Recipient 
governments  may  conduct  continuing 
reviews  of  their  programs  or  activities, 
in  accordance  with  Sections  4, 15  and 
the  appendix  of  the  Uniform  Guidelines 
on  Employee  Selection  Procedures,  to 
determine  whether  their  employment 
practices  have  the  effect  of  denying 
equal  employment  opportunity  on  the 
basis  of  race,  color,  national  origin,  sex 
or  religion.  Whenever  a  self-review 
indicates  that  an  employment  practice  is 
not  in  compliance  with  the  Guidelines  or 
this  subpart,  the  recipient  government  is 
encouraged  to  take  appropriate  remedial 
action. 

§  51.54  Employment  dfscrimlnatibn  on  the 
basis  of  sex. 

The  EEOC  has  adopted  guidelines  on 
employment  discrimination  on  the  basis 
of  sex  (29  CFR  Part  1604).  These 
guidelines  provide  practical  assistance 
to  enable  recipient  governments  to  bring 
themselves  into  compliance  with 
Federal  law.  Recipient  governments 
shall  comply  with  the  provisions  of 
these  Guidelines,  which  are  adopted  by 
the  ORS.  A  violation  of  these  Guidelines 
shall  constitute  a  violation  of  this 
subpart 

§  51.55  Nondiscrimination  on  the  basis  of 
handicap  (interim). 

(a)  Definitions.  As  used  in  this  section 
the  phrase: 

(1)  "Handicapped  individual"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment 

(2)  "Physical  or  mental  impairment" 
means  (i)  any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
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endocrine;  or  (ii)  any  mental  or 
psychological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specibc 
learning  disabilities.  The  term  “physical 
or  mental  impairment”  includes,  but  is 
not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech 
and  hearing  impairments,  cerebral 
palsy,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  dirug  addiction  and  alcoholism. 

(3)  “Major  life  activities”  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(4)  “Has  a  record  of  such  an 
impairment”  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(5)  “Is  regarded  as  having  an 
impairment”  means  (i)  has  a  physical  or 
mental  impairment  that  does  not 
substantially  limit  major  life  activities, 
but'that  is  treated  by  a  recipient 
government  as  constituting  such  a 
limitation;  (ii)  has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or  (iii)  has  none  of  the 
impairments  defined  in  paragraph  (a)(1) 
of  this  section  but  is  treated  by  a 
recipient  govenunent  as  having  such 
impairment. 

(6)  “Qualified  handicapped 
in^vidual”  means  (i)  with  respect  to 
employment,  a  handicapped  individual 
who,  with  reasonable  accommodation, 
can  perform  the  essential  functions  of 
the  job  in  question;  and  (ii)  with  respect 
to  services,  a  handicapped  individual 
who  meets  the  essential  eligibility 
requirements  for  the  receipt  of  such 
services. 

(b)  General  prohibitions  with  respect 
to  discrimination  against  a  qualified 
handicapped  individual 

(1)  Those  general  prohibitions 
described  in  §  51.52(b)  of  this  subpart, 
also  apply  to  discrimination  against  a 
handicapped  individual,  with  the 
exception  of  §  51.52(b)(1)  (ii),  (iii)  and 

(iv)  of  this  section  whi^  are  covered  by 
the  provisions  of  this  subsection.  In 
addition,  a  recipient  government  shall; 

(i)  Not  exclude  a  qualified 
handicapped  individual  fit)m 
participation  in  programs  or  activities 
open  to  the  general  public,  regardless  of 
the  availability  of  permissibly  separate 
or  different  programs  or  activities 
designed  especially  for  the  handicapped; 

(ii)  Administer  programs  and 
activities  in  the  most  integrated  setting 


appropriate  to  the  needs  of  qualified 
handicapped  individuals; 

(iii)  Take  appropriate  steps  to  ensure 
that  communications  with  applicants, 
employees,  beneficiaries,  and  the 
general  public  are  available  to  persons 
with  impaired  vision  or  hearing,  through 
means  such  as  brailled  or  taped 
material,  telecommunication  devices, 
televised  information  or  other  media; 

(iv)  Take  the  appropriate  steps  to 
ensure  that  the  public  hearings  required 
under  §  §  51.13  and  51.14  of  this  part  are 
accessible  to  qualified  handicapped 
individuals  and  that  notice  of  such 
hearings  is  made  available  to 
individuals  with  impaired  vision  and 
hearing,  through  means  such  as 
telecommunication  devices,  brailed  or 
taped  material,  televised  information, 
qualified  sign  language  interpreters  or 
other  media; 

(v)  Provide  a  qualified  handicapped 
individual  with  an  aid,  benefit,  or 
service  that  is  as  effective  in  affording 
equal  opportunity  to  obtain  the  same 
result,  to  gain  the  same  benefit,  or  to 
reach  the  same  level  of  achievement  as 
that  provided  to  others; 

(vi)  Not  provide  a  different  or 
separate  aid,  benefit,  or  service  to 
qualified  handicapped  individuals  or  to 
any  class  of  qualified  handicapped 
individuals  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped 
individu^s  with  aid,  benefits,  or 
services  that  are  as  effective  as  those 
provided  to  others; 

(vii)  Not  aid  or  perpetuate 
discrimination  against  a  qualified 
handicapped  individual  by  funding  an 
agency,  organization,  or  person  that 
discriminates  on  the  basis  of  handicap 
in  providing  any  aid,  benefit,  or  service 
to  beneficiaries  of  the  program  or 
activity, 

(viii)  A  recipient  government  shall  not, 
directly  or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  that: 

(A)  Have  the  effect  of  subjecting 
qualified  handicapped  individuals  to 
discrimination  on  ^e  basis  of  their 
handicaps; 

(B)  Have  the  purpose  or  effect  of 
defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
recipient  government's  program  with 
respect  to  handicapped  individuals;  or 

(C)  Perpetuate  the  discrimination  of 
another  departmedt  of  the  recipient 
government  if  both  departments  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same 
recipient  government;  and, 

(ix)  [Reserved] 

(2)  The  exclusion  of  persons  t^at  are 
not  handicapped  individuals  from  the 


benefits  of  a  program  limited  by  Federal 
statute  or  executive  order  to 
handicapped  individuals,  or  the 
exclusion  of  a  specific  class  of 
handicapped  individuals  fi^m  a  program 
limited  by  Federal  statute  or  executive 
order  to  a  different  class  of  handicapped 
individuals,  is  not  prohibited  by  this 
section. 

(3)  For  purposes  of  this  section,  aids,  ' 
benefits,  and  services,  to  be  equally 
effective,  €ure  not  required  to  produce  the 
identical  result  or  level  of  achievement 
for  handicapped  and  nonhandicapped 
individuals.  They  must,  however,  afford 
qualified  handicapped  individuals  equal 
opportunity  to  obtain  the  identical 
result,  or  achievement  in  the  most 
integrated  setting  appropriate  to  the 
individual’s  needs. 

(4)  A  recipient  government  which 
government  receives  $25,000  or  more 
entitlement  funds  in  each  entitlement 
period,  shall,  at  the  request  of.  and  in 
consultation  with  such  individual, 
provide  appropriate  auxiliary  aids  to 
individuals  with  impaired  sensory, 
manual  or  speaking  skills,  where 
necessary  to  prevent  a  qualified 
handicapped  individual  from  being 
denied  the  benefits  of,  excluded  fi'om 
participation  in  or  subjected  to 
discrin^ation  under  a  program  or 
activity.  Such  auxiliary  aids  may  include 
brailled  or  typed  material,  the  provision 
of  qualified  sign  language  interpreters, 
the  provision  of  telecommunication 
devices,  captioned  films,  video  tapes, 
televised  information  or  other  media. 

The  Director  may  require  recipient 
governments  which  receive  less  than 
$25,000  in  entitlement  funds  in  any 
entitlement  period  to  provide 
appropriate  auxiliary  aids  when  the 
Director  finds  that  such  aids  are 
appropriate  to  remedy  a  violation  of  the 
provisions  of  this  section. 

(5)  The  enforcement  provisions 
contained  in  this  subpart  are  applicable 
to  violations  of  the  provisions  of  this 
section. 

(c)  [Reserved] 

(d)  [Reserved] 

(e)  [Reserved] 

(f)  [Reserved] 

(g)  Employment  discrimination 
against  a  qualified  handicapped  ' 
individual  (1)  A  recipient  government 
shall: 

(i)  Not  discriminate  against  a  qualified 
handicapped  individual  in  employment 
in  any  program  or  activity, 

(ii)  Not  participate  in  a  contractual  or 
other  relationship  that  has  the  effect  of 
subjecting  a  qualified  handicapped 
applicant  or  employee  to  discrimination 
prohibited  by  tlds  section.  The 
relationships  referred  to  in  this 
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paragraph  include  relationships  with 
employment  and  referral  agencies,  with 
labor  unions,  with  organizations 
providing  or  administering  fringe 
beneOts  to  employees  of  Uie  recipient 
government,  and  with  organizations 
providing  training  and  apprenticeship 
programs; 

(iii)  Make  all  decisions  concerning 
employment  under  any  program  or 
activity  in  a  manner  which  ensures  that 
discrimination  on  the  basis  of  handicap 
does  not  odcur  and  not  limit,  segregate, 
nor  classify  applicants  or  employees  in 
any  way  that  adversely  affects  their 
opportunities  or  status  because  of 
handicap; 

(iv)  Take  appropriate  steps  to  ensure 
that  communications  with  its  applicants 
and  employees  are  available  to  persons 
with  impaired  vision  and  hearing  as 
described  in  §  51.55(b)(l)(iii)  and  (b)(4); 

(v)  Not  discriminate  against  a 
qualified  handicapped  individual  in  the 
following  specific  activities: 

(A)  Recruitment,  advertising,  and  the 
processing  of  applications  for 
employment; 

(B)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(C)  Setting  rates  of  pay  or  any  other 
form  of  compensation  and  changes  in 
compensation; 

(D)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines  of 
progression,  and  seniority  lists; 

(E)  Granting' leaves  of  absence,  sick 
leave,  or  any  other  leave; 

(F)  Providing  fringe  benefits  available 
by  virtue  of  employment,  whether  or  not 
administered  by  the  recipient 
government; 

(G)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(H)  Employer  sponsored  activities, 
including  social  or  recreational 
programs;  and 

(I)  Any  other  term,  condition,  or 
privilege  of  employment. 

(2)  A  recipient  government’s 
obligation  to  comply  with  this  section  is 
not  affected  by  any  inconsistent  term  of 
any  collective  bargaining  agreement  to 
which  it  is  a  party. 

(3)  A  recipient  government’s 
obligation  to  comply  with  this  part  is  not 
obviated  or  alleviated  because 
employment  opportunities  in  any 
occupation  or  profession  are  more 
limited  for  handicapped  individuals  than 
for  nonhandicapped  individuals. 

(h)  Reasonable  accommodation.  (1)  A 
recipient  government  shall  make 


reasonable  accommodation  to  the 
known  physical  or  mental  limitations  of 
a  qualified  handicapped  applicant  or 
employee  unless  the  recipient 
government  can  demonstrate  that  the 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  its  program 
or  activity. 

(2)  Reasonable  accommodation  may 
include: 

(i)  Making  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  handicapped  persons,  and 

(ii)  Job  restructuring,  part-time  or 
modiHed  work  schedules,  acquisition  or 
modibcation  of  equipment  or  devices 
(e.g.,  telecommunications  devices  and 
other  telephone  devices),  the  provision 
of  readers  or  qualified  sign  language 
interpreters,  and  other  similar  actions. 
Accommodations  shall  be  made  in 
consultation  with  the  handicapped 
individual. 

(3)  The  determination  of  whether  an 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  a  recipient 
government’s  program  or  activity  shall 
be  made  on  a  case-by-case  basis  upon 
consideration  of  the  following  factors: 

(i)  ’The  overall  size  of  the  recipient 
government’s  operations  with  respect  to 
number  of  employees,  number  and  type 
of  facilities,  and  size  of  budget; 

(ii)  The  type,  composition  and 
structure  of  the  speciHc  program  or 
activity  and  the  structure  of  the 
workforce  required;  and 

(iii)  The  nature  and  cost  of  the 
accommodation  needed.  Such 
reasonable  accommodation  may  require 
a  recipient  government  to  undertake 
more  than  an  insignibcant  economic 
cost  in  making  allowance  for  the 
handicap  of  a  qualified  applicant  or 
employee  and  to  accept  minor 
inconvenience  which  does  not  bear  on 
the  ability  of  the  handicapped  individual 
to  perform  the  essential  functions  of  the 
job  in  question. 

(4)  A  recipient  government  may  not 
deny  any  employment  opportunity  to  a 
qualified  handicapped  employee  or 
applicant  if  the  basis  for  the  denial  is 
the  need  to  make  reasonable 
accommodation  to  the  physical  or 
mental  limitations  of  the  employee  or 
applicant. 

(i)  Employment  criteria  and  policies. 

(1)  A  recipient  government  may  not  use 
any  emplo3anent  test,  selection  criterion 
or  policy,  ^at  screens  out,  or  tends  to 
screen  out  from  consideration  for 
employment,  a  handicapped  individual 
or  any  class  of  handicapped  individuals  ^ 
unless: 

(i)  The  test,  selection  criterion  or 
policy  as  used  by  the  recipient  is  shown 
to  be  directly  related  to  the  essential 
functions  of  the  position  in  question,  and 


(ii)  Alternative  job-related  tests, 
criteria  or  policies  that  do  not  screen 
out,  or  tend  to  screen  out  as  many 
handicapped  individuals  are  shown  to 
be  not  available. 

(2)  A  recipient  government  shall  select 
and  administer  tests  using  procedures 
(e.g.  auxiliary  aids  such  as  readers  for 
visually-impaired  individuals  or 
qualified  sign  language  interpreters  for 
hearing-impaired  individuals)  that 
accommodate  the  special  problems  of 
handicapped  individuals  to  the  fullest 
extent  consistent  with  the  objectives  of 
the  test.  The  test  results  shall  accurately 
reflect  the  applicant’s  or  employee’s 
ability  to  perform  the  essential  functions 
of  the  job  in  question,  rather  than  the 
applicant’s  or  employee’s  impaired 
sensory,  manual  or  speaking  skills, 
except  where  such  sldlls  are  essential 
requirements  of  the  job. 

(3)  If  a  recipient  government  has 
established  a  test,  selection  criterion  or 
policy  that  explicitly  or  implicitly 
screens  out,  or  tends  to  screen  out,  a 
class  of  handicapped  individuals  from  a 
particular  job,  and  cannot  establish  that 
the  class  as  a  whole  is  unqualified  to 
perform  the  job,  the  recipient 
government  shall  evaluate  each  such 
individual  who  applies  for  the  job  to 
determine  whether  the  applicant  can 
perform  the  essential  functions  of  the 
job  in  question  despite  the  handicap. 

As  part  of  the  determination,  the 
recipient  government  shall  also  decide 
whether  such  applicant  would  be 
qualified  to  perform  the  essential 
hmctions  of  the  job  in  question  through 
reasonable  accommodation  without 
undue  hardship,  as  provided  in 

§  51.55(h). 

(j)  Preemployment  inquiries.  (1) 

Except  as  provided  in  paragraph  (j)(2) 
and  (3)  of  this  section,  a  recipient 
government  may  not  conduct  a 
preemployment  medical  examination  or 
make  preemployment  inquiry  of  an 
applicant  as  to  whether  the  applicant  is 
a  handicapped  individual  or  as  to  the 
nature  or  the  severity  of  a  handicap.  A 
recipient  government  may,  however, 
make  preemployment  inquiry  into  an 
applicant’s  ability  to  perform  the 
essential  functions  of  the  job. 

(2)  When  a  recipient  government  is 
taking  remedial  action  to  correct  the 
effects  of  past  discrimination;  when  a 
recipient  government  is  taking  voluntary 
action  to  overcome  the  effects  of 
conditions  that  resulted  in  limited 
participation  in  a  program  or  activity,  or 
when  a  recipient  government  is  taking 
affirmative  action,  the  recipient 
government  may  invite  applicants  for 
employment  to  indicate  whether  and  to 
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what  extent  they  are  handicapped, 
provided  that: 

(i)  The  recipient  government  states 
clearly  on  any  written  questionnaire 
used  for  this  purpose  or  makes  cleeir 
orally,  if  no  written  questionnaire  is 
used,  that  the  information  requested  is 
intended  for  use  solely  in  connection 
with  its  remedial  action  obligations  or 
its  voluntary  or  affirmative  action 
efforts;  and 

(ii)  The  recipient  government  states 
clearly  that  the  information  is  being 
requested  on  a  voluntary  basis,  that  it 
will  be  kept  confidential  as  provided  in 
paragraph  (j](4)  of  this  section,  that 
refusal  to  provide  it  will  not  subject  the 
applicant  or  employee  to  any  adverse 
treatment,  and  ffiat  it  will  be  used  only 
in  accordance  with  this  section. 

(3)  Nothing  in  this  section  shall 
prohibit  a  recipient  government  from 
conditioning  an  offer  of  employment  on 
the  results  of  a  medical  examination 
conducted  prior  to  the  employee’s 
entrance  on  duty,  provided  that:  (i)  All 
entering  employees  are  subjected  to 
such  as  examination  regardless  of 
handicap,  and  (ii)  the  results  of  such  an 
examination  are  used  only  in 
accordance  with  the  requirements  of 
this  section. 

(4)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  and  shall 
be  accorded  confidentiality  as  used  for 
medical  records,  except  that 

(1)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  die 
work  or  duties  of  handicapped 
individuals  and  regarding  necessary 
accommodations: 

(ii)  First  aid  and  safety  personnel  may 
be  informed,  whether  appropriate,  if  the 
condition  might  require  emergency 
treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  relevant  information  upon 
request. 

(k)  Program  accessibility. — (1) 
Discrimination  prohibited.  No  qualified 
handicapped  individual  shall,  because 
the  facilities  owned  or  leased  by  a 
recipient  government  are  inaccessible  to 
or  unusable  by  handicapped  persons,  be 
denied  the  benefits  of,  be  excluded  fr^m 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  of  a  recipient 
government,  which  government  receives 
entitlement  funds. 

(2)  Existing  facilities. — (i)  Program 
accessibility.  A  recipient  government 
shall  operate  each  program  or  activity  in 
existing  facilities  owned  or  leased  by  it, 
so  that  the  program  or  activity,  when 


viewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by 
handicapped  individuals.  Recipient 
governments  are  not  necessarily 
required  to  make  each  existing  facility, 
or  every  part  of  an  existing  facility 
accessible  to  and  usable  by 
handicapped  individuals.  Where 
structural  changes  are  necessary  to 
make  programs  or  activities  in  existing 
facilities  accessible,  such  changes  shall 
be  made  as  soon  as  practicable,  but  in 
no  event  later  than  three  years  after  the 
effective  date  of  this  regulation  except 
as  otherwise  provided  in  this  section. 
Recipient  governments  shall  not  be 
required  to  revoke  leases  on  which 
lessors  refuse  to  make  the  structural 
changes  needed  if  no  more  accessible 
facility  is  available,  but  shall  use  the 
provisions  of  subparagraph  (ii)  to  ensure 
that  the  maximum  possible  accessibility 
is  achieved. 

(ii)  Methods  of  compliance.  A 
recipient  government  may  comply  with 
the  requirements  of  paragraph  (1)  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  classes  or 
other  services  to  accessible  buildings, 
assignment  of  aides  to  beneficiaries, 
home  visits,  delivery  of  health,  welfare, 
or  other  social  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities  in  conformance  with  the 
requirements  of  paragraph  (k)(7)  of  this 
section,  or  any  other  methods  that  result 
in  making  its  programs  or  activities 
accessible  to  handicapped  individuals. 

A  recipient  government  is  not  required 
to  make  structural  changes  in  existing 
facilities  where  other  methods  are 
effective  in  achieving  compliance  with 
paragraph  (k)(l)  of  this  section.  In 
choosing  among  available  methods  for 
meeting  the  requirements  of  paragraph 
(k)(l)  of  this  section,  a  recipient 
government  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  handicapped  persons  in  the 
most  integrated  setting  appropriate  to 
obtain  the  full  benefits  of  the  program. 

(3)  Exception  for  small  recipient 
governments.  If  a  recipient  government, 
which  government  receives  less  than 
$25,000  in  entitlement  funds,  in  any 
entitlement  period,  determines,  after 
consultation  with  a  handicapped 
individual  seeking  a  health,  welfare  or 
social  service,  that  there  is  no  method  of 
complying  with  paragraph  (k)(l)  of  this 
section  other  than  making  a  significant 
alteration  in  its  existing  facilities,  that 
government  may,  as  an  alternative,  refer 
the  handicapped  individual  to  other 
providers  of  tiiose  services  that  are 
accessible  at  no  additional  cost  to  the 
handicapped  individual.  Examples  of 


other  providers  of  those  services  are 
States,  counties  or  other  larger  imits  of 
local  government. 

(4)  [Reserved], 

(5)  [Reserved]. 

(6)  [Reserved]. 

(7)  New  construction.  The 
construction  of  facilities  by  a  recipient 
government  financed  in  whole  or  in  part 
with  entitlement  funds  or  the 
construction  of  a  facility  pursuant  to  a 
contract  for  the  recipient  government  to 
lease  the  building  facility  in  its  entirety, 
on  or  after  January  1, 1977,  shall  be 
accomplished  so  as  to  be  readily 
accessible  to  and  usable  by 
handicapped  individuals. 

(8)  Alterations.  Alterations  to  existing 
facilities  owned,  or  leased  by  a  recipient 
government,  which  alterations  are 
funded  with  entitlement  funds  and 
commenced  on  or  after  January  1, 1977, 
shall,  to  the  maximum  extent  feasible, 
be  designed  and  constructed  to  be 
readily  accessible  to  and  usable  by 
handicapped  individuals. 

(9)  American  National  Standards 
Institute  Accessibility  Standards. 

Design,  construction,  or  alteration  of  v 
facilities  in  conformance  with  the 
“American  National  Standard 
Specifications  for  Making  Buildings  and 
Facilities  Accessible  to,  and  Usable  by, 
the  I^ysically  Handicapped,"  published 
by  the  American  National  Standards 
Institute,  Inc.  (ANSI  A  117.1-1961 
(1971)),*  which  is  incorporated  by 
reference,  shall  constitute  compliance 
with  paragraphs  (k)  (1)  and  (2)  of  this 
section.  A  recipient  government  also 
may  use  the  revised  ANSI  standards 
issued  in  May  of  1980,  which  are  also 
incorporated  by  reference  and  are 
obtainable  at  the  same  address.  A 
recipient  government  may  use  standards 
other  than  the  1961  or  1980  standards  or 
other  methods,  if  the  government 
establishes  that  it  is  clearly  evident  that 
equivalent  or  better  access  to  the  facility 
or  part  of  the  facility  is  provided. 

(10)  Exception  for  construction 
projects  commenced  prior  to  fanuary  1, 
1977.  The  provisions  of  this  subsection 
do  not  apply  to  buildings  or  construction 
projects,  including  those  funded  with 
revenue  sharing  ^ds,  commenced  prior 
to  January  1, 1977,  including  those 
funded  with  revenue  sharing  funds, 
unless  it  is  determined  that  programs  or 
activities  funded  in  whole  or  in  part 
with  revenue  sharing  funds  are 
conducted  within  or  make  use  of  such 
facilities,  in  which  case,  those  programs 

‘Copies  obtainable  from  American  National 
Standards  Institute,  Inc.,  1430  Broadway,  New  York, 
N.Y.  lOOlS— (212)  364-3300.  Copies  are  also  on  file 
with  the  Federal  Register. 
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and  activities  must  be  readily  accessible 
to  and  usable  by  handicapped 
individuals  as  described  in  paragraphs 
(k)(2)  (i)  and  (ii)  of  this  section. 

(11)  “Commencement  of  construction” 
defined.  A  construction  project  shall  be 
deemed  to  have  commenced  when  the 
recipient  government  has  obligated  itself 
by  contract  for  the  physical  construction 
of  the  project  or  any  substantial  portion 
of  the  project. 

(1)  Coordination  of  unresolved  legal 
issues.  Whenever  the  Director  receives 
a  complaint  which  alleges  a  violation  of 
the  provisions  of  this  section  and 
involves  a  legal  issue  that  has  not  been 
resolved  judicially  or  administratively, 
the  Director  shall  request  guidance  from 
the  Department  of  justice  which  was 
designated  by  Executive  Order  12250  to 
coordinate  Section  504,  within  one  week 
of  receipt  of  such  complaint.  The 
Director  may  defer  action  on  the 
complaint  pending  receipt  of  the 
guidance  if  it  is  determined  that  such 
guidance  will  be  received  within  one 
month  from  the  issuance  of  the  request. 
Thereafter,  the  Director  shall  then  act  in 
accordance  with  the  guidance.  If  the 
Director  determines  that  the  Department 
of  Justice  cannot  provide  guidance 
concerning  the  proper  coiuse  of  action 
within  a  period  of  one  month  (30  days), 
the  Director  shall  proceed  to  initiate 
fact-finding  activities  with  respect  to  the 
complaint.  During  that  process,  the 
Director  shall  continue  to  keep  the 
Department  of  Justice  advised  of  the 
actions  taken,  pending  receipt  of  the 
guidance  requested. 

§  51.56  [Reserved] 

§  51.57  Discrimination  on  the  basis  of 
national  origin. 

The  EEOC  has  adopted  Guidelines  on 
discrimination  on  the  basis  of  national 
origin  (29  CFR  Part  1606).  These 
Guidelines  provide  practical  assistance 
to  enable  recipient  governments  to  bring 
themselves  into  compliance  with 
Federal  law.  Recipient  governments 
shall  comply  with  the  provisions  of 
these  Guidelines,  which  are  adopted  by 
the  ORS.  A  violation  of  these  Guidelines 
shall,  constitute  a  violation  of  this 
subpart. 

§  51.58  Discrimination  on  the  basis  of 
religion. 

(a)  In  general.  Any  prohibition  against 
discrimination  on  the  basis  of  religion, 
or  any  exclusion  or  exemption  from  such 
discrimination,  as  provided  in  the  Civil 
Rights  Act  of  1964  or  title  VIII  of  the  Act 
of  April,  1968,  (hereafter  referred  to  as 
the  Civil  Rights  Act  of  1968),  shall  apply 
to  any  program  or  activity  of  a  recipient 
government  which  government  receives 
entitlement  funds  imder  the  Act. 


(b)  EEOC  Guidelines.  The  EEOC  has 
adopted  Guidelines  on  discrimination  on 
the  basis  of  religion  (29  CFR  Part  1605). 
These  Guidelines  provide  practical 
assistance  to  enable  recipient 
governments  to  bring  themselves  into 
compliance  with  Federal  law.  Recipient 
governments  shall  comply  with  the 
provisions  of  these  Guidelines,  which 
are  adopted  by  the  ORS.  A  violation  of 
these  Guidelines  shall  constitute  a 
violation  of  this  subpart. 

§  51.59  Assurances  required. 

(a)  General.  In  order  to  qualify  for  any 
payment  of  entitlement  funds  for  any 
entitlement  period,  each  Governor  of  a 
State  or  each  chief  executive  officer  of  a 
unit  of  local  government  shall  execute  to 
the  satisfaction  of  the  Director  an 
assurance  that  all  programs  and 
activities  of  a  recipient  government  will 
be  conducted  in  compliance  with  the 
requirements  of  this  subpart.  The  chief 
executive  officer  is  also  required  to 
assure  that  in  the  event  a  Federal  or 
State  court  or  Federal  administrative 
law  judge  makes  a  holding  as  defined  in 
§  51.51(h)  of  this  subpart  against  the 
recipient  government,  such  recipient 
government  will  forward  a  copy  of  the 
holding  to  the  Director  within  10  days  of 
receipt  by  the  recipient  government 
Assurances  required  under  this 
paragraph  shall  be  in  such  form  and 
detail  as  prescribed  by  the  Director. 

(b)  Delay  and  constructive  waiver  of 
entitlement  payments.  (1)  The  failure  of 
a  recipient  government  to  comply  with 
the  assurance  and  reporting 
requirements  of  subpart  E  of  this  part 
which  include  submission  of  assurances 
and  requests  for  information  concerning 
compliance  with  the  provisions  of  this 
subpart,  may  result  in  the  delay  of  the 
further  payment  of  entitlement  funds 
until  the  assurance,  report  or 
information  requested  is  received.  A 
delay  of  the  payment  of  entitlement 
fimds  shall  not  be  subject  to  the 
procedures  for  affecting  compliance  set 
forth  in  this  subpart. 

(2)  The  Director  may,  after  the 
payment  of  entitlement  funds  have  been 
delayed  for  one  or  more  of  the 
entitlement  periods  pursuant  to 
paragraph  (b)(1),  constructively  waive 
such  funds  pursuant  to  §  51.25(b)  of  this 
part.  Entitlement  payments 
constructively  waived  shall  not  be  paid 
to  the  recipient  government. 

§51.60  Cdmpliance  information  and 
reports. 

(a)  Access  to  sources  of  information. 
Each  recipient  government  shall  permit 
access  by  authorized  representatives  of 
the  Office  of  Revenue  Sharing  and  the 
Department  of  Justice  during  normal 


business  hours  to  such  facilities,  books, 
records,  accounts,  personnel,  and  other 
sources  of  information  as  may  be 
relevant  to  a  determination  of  whether 
the  recipient  government  is  complying 
with  the  provisions  of  this  subpart. 

Where  any  information  required  of  a 
recipient  government  is  in  the  exclusive 
possession  of  any  other  agency, 
institution,  or  person,  and  such  agency, 
institution,  or  person  fails  or  refuse  to 
furnish  this  information  to  the  ORS  or  its 
authorized  representatives,  the 
responsibility  for  providing  such 
information  shall  remain  with  the 
recipient  government. 

(b)  Compliance  reports.  Each  recipient 
government  shall  submit  on  request  of 
the  Director  timely,  complete  and 
accurate  compliance  reports  at  such 
times,  in  such  form,  and  containing  such 
information,  as  the  Director  may 
determine  to  be  necessary  or  useful  to 
ascertain  whether  the  recipient 
government  has  complied  or  is 
complying  with  the  requirements  of  the 
subpart.  Recipient  governments  shall 
make  available  on  request  of  Office  of 
Revenue  Shciring  officials,  racial,  ethnic, 
male/female,  and  national  origin  data 
showing  the  extent  to  which  minorities 
and  females  will  be  beneficiaries  of 
entitlement  funds.  The  recipient 
government  shall  also  make  available 
on  request  similar  data  concerning  age 
distinctions  and  handicapped  status.  In 
the  case  of  any  program  under  which  a 
primary  recipient  government  extends  or 
will  extend  entitlement  funds  to  any 
secondary  recipient,  the  secondary 
recipient  shall  submit  such  cpmpliance 
reports  to  the  primary  recipient 
government  as  may  be  necessary  or 
useful  to  enable  the  primary  recipient  to 
carry  out  its  obligations  as  a  recipient 
government  under  this  subpart  J^ch 
recipient  government  shall  identify,  on 
request  of  the  Office  of  Revenue 
Sharing,  any  State  or  local  agency  which 
has  been  legally  authorized  to  monitor 
its  civil  rights  compliance  activities. 

(c)  Delay  and  constructive  waiver  of 
entitlement  payments.  (1)  The  failure  of 
a  recipient  government  to  comply  with 
the  assurance  and  reporting 
requirements  of  Subpart  E  of  this  part 
which  include  submission  of  reports  and 
response  to  specific  requests  for 
information  concerning  possible 
violation  of  this  subpart,  may  result  in 
the  (Jelay  of  the  further  payment  of 
entitlement  funds  until  the  assurance, 
report  or  information  requested  is 
received.  A  delay  of  the  payment  of 
entitlement  funds  shall  not  be  subject  to 
the  procedures  for  affecting  compliance 
set  forth  in  this  subpart. 
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(2)  The  Director  may,  after  the 
payment  of  entitlement  funds  have  been 
delayed  for  one  or  more  of  the 
entitlement  periods  pursuant  to 
paragraph  (c)(1)  of  this  section, 
determine  Aat  the  payments  to  the 
recipient  government  for  a  particular 
entitlement  period  are  constructively 
waived  pursuant  to  §  51.25(b)  of  this 
part.  Entitlement  payments 
constructively  waived  will  no  longer  be 
available  to  the  recipient  government. 

§  51.61  Compliance  reviews  and 
affirmative  action. 

(a)  Compliance  Reviews.  (1)  The 
Director  may  periodically  conduct 
compliance  reviews  of  selected  recipient 
governments. 

(2)  Selection  for  review  shall  be  made 
on  the  basis  of  any  of  the  following 
considerations: 

(i)  The  relative  disparity  between  the 
percentage  of  minorities,  or  women,  in 
the  relevant  labor  market,  and  the 
percentage  of  minorities,  or  women, 
employed  by  the  recipient  government; 

(ii)  Tlie  percentage  of  women  and 
minorities  in  the  population  receiving 
benefits  fi'om  a  program  or  activity; 

(iii)  The  number  and  natme  of 
discrimination  complaints  filed  against  a 
recipient  with  ORS  or  other  Federal 
agencies; 

(iv)  The  scope  of  the  problems 
revealed  by  any  investigation  of 
allegations  oi  noncompliance  against  a 
recipient  government;  and 

(v)  The  amoimt  of  entitlement  funds 
provided  to  the  recipient  government. 

(3)  Within  90  days  after  selection  of  a 
recipient  government  for  review,  the 
Director  shall  inform  the  recipient 
government  that  it  has  been  selected 
and  will  initiate  the  review.  The  review 
will  ordinarily  be  initiated  by  a  letter 
requesting  data  pertinent  to  the  review 
and  advising  the  recipient  government 
of: 

(i)  The  practice(s)  to  be  reviewed; 

(ii)  The  programs  or  activities  affected 
by  the  review; 

(iii)  The  opportunity  to  make,  at  any 
time  prior  to  the  receipt  of  the  Director’s 
findings,  a  documentary  submission 
responding  to  the  Director,  explaining, 
validating,  or  otherwise  addressing  the 
practices  under  review;  and 

(iv)  The  schedule  under  which  the 
review  will  be  conducted  and  a  finding 
made. 

(4)  Within  180  days  after  the  initiation 
of  the  review,  the  Director  shall  advise 
the  chief  executive  officer  of  the 
appropriate  recipient  government  of: 

(i)  The  results  of  the  review;  and 

(ii)  Where  appropriate,  a 
recommendation  for  corrective  actirni. 


(5)  If  within  30  days  after  the  recipient 
government  has  been  notified  of 
corrective  actions  required  pursuant  to 
subparagraph  (4)  of  this  para^aph,  a 
compliance  agreement  is  not  secured, 
the  Director  shall  institute 
administrative  proceedings  pursuant  to- 
§  51.64,  et  seq.  and  Subpart  G  of  this 
part,  '  ^ 

(b)  Affirmative  action.  The  EEOC  has 
adopted  Guidelines  for  affirmative 
action  (29  CFR  Part  1608).  These 
Guidelines  indicate  when  voluntary 
affirmative  action  is  appropriate  and  are 
adopted  by  the  ORS. 

§  51.62  Administrative  complaints  and 
investigations. 

(a)  Administrative  complaints.  Any 
person  who  believes  that  he  or  she  has 
been  subjected  to  discrimination 
probhibited  by  this  subpart,  may 
personally  or  by  a  representative,  file  a 
complaint  with  the  Director  of  the  Office 
of  Revenue  Sharing  (Treasury 
Department,  Washii^on,  D.C,  20226).  A 
person  who  has  not  personally  been 
subjected  to  discrimination  may  also  file 
a  complaint.  'The  complaint  must  be  a 
written  statement  setting  forth  the 
nature  of  the  discrimination  alleged  and 
the  facts  upon  with  the  allegation  is 
based.  _ 

(b)  Investigations.  (1)  The  Director 
shall  advise  the  chief  executive  officer 
of  the  recipient  government  of  any 
administrative  complaint  received 
pursuant  to  paragraph  (a)  of  this  section 
within  30  days  of  the  receipt  of  such 
complaint. 

(2)  The  Office  of  Revenue  Sharing 
shall  investigate  administrative 
complaints  described  in  paragraph  (a)  of 
this  section.  Information  contained 
within  the  files  of  the  Office  of  Revenue 
Sharing  or  other  information  which 
suggests  discrimination  prohibited  by 
this  subpart  may  become  part  of  an 
ongoing  or  futiu'e  investigation. 

(3)  Siich  investigations  will  be  made 
with  the  assistance  of  the 
complainant(s)  and  of  the  recipient 
government  to  the  maximum  extent 
feasible. 

(4)  In  appropriate  cases  the  Director 
may  defer  to  the  Attorney  General  as 
provided  for  in  an  agreement  with  the 
Department  of  Justice. 

(5)  The  scope  of  such  investigations 
may  not  be  limited  to  the  administrative 
complaint  or  other  information,  but  may 
include  any  matters  either  discovered 
during  the  investigation  or  reasonably 
flowing  from  said  administrative 
complaint  or  other  information. 

(6)  The  Director  shall  to  the  maximum 
extent  feasible,  make  a  finding  within  90 
days  of  receipt  of  an  administrative 
complaint  or  State  administrative 


agency  determination  where  there  is 
sufficient  evidence  of  noncompliance. 

(7)  To  the  maximum  extent  feasible, 
the  Director  will  make  use  of  the 
agreements  between  agencies  as 
provided  for  in  §  51.69  of  this  subpart  in 
order  to  facilitate  compliance  with  the 
provisions  of  this  subpart. 

§  51.63  Notification  to  the  complainant 

Upon  written  request,  the  complainant 
shall  be  advised  of  the  status  of  the 
investigation  or  other  proceeding 
undertaken  in  response  to  the  complaint. 
Within  10  days  after  the  Director  issues 
a  finding  or  determination,  or  receives  a 
holding,  the  Director  shall  notify  the 
complainant  or  the  complainant’s 
counsel. 

§  51.64  Notification  of  noncompliance. 

(a)  Notification  of  noncompliance 
after  a  finding  by  the  Director.  The 
Director  shall  issue  a  notice  of 
noncompliance  in  writing  to  the  chief 
executive  officer  of  the  recipient 
government  (and  in  the  case  of  a  unit  of 
local  government,  also  the  Governor  of 
the  State  in  which  the  recipient 
government  is  located)  within  10  days  of 
making  a  finding.  'Jlie  notice  shall  be  to 
the  effect  that  it  is  more  likely  than  not 
that  the  recipient  govemnient  has  failed 
to  comply  with  the  provisions  of  this 
subpart.  The  notice  shall  further  state 
that  a  determination  will  be  made 
within  30  days  after  receipt  of  this 
notice,  and  that  within  this  period,  the 
recipient  government  may  enter  into  a 
compliance  agreement  with  the  Director, 
present  additional  evidence  that 
demonstrates  compliance  with  this 
subpart  and/or  proves  by  clear  and 
convincing  evidence  that  the  program  or 
activity  complained  of  was  not  funded 
with  entitlement  funds.  The  Assistant 
Attorney  General  for  Civil  Rights  shall 
also  be  notified  of  the  finding. 

(b)  Notifiqation  of  noncompliance  by 
the  Director  after  receipt  of  a  holding. 

(1)  Within  10  days  of  receipt  of  a 
holding,  the  Director  shall  issue  a  notice 
of  noncompliance  to  the  chief  executive 
officer  of’the  recipient  government  in 
writing  (and  in  the  case  of  a  unit  of  local 
government,  to  the  Governor  of  the  State 
in  which  the  recipient  government  is 
located). 

(2)  The  notice  shall  state  that  the 
Office  of  Revenue  Sharing  is  required  to 
adopt  the  holding  as  conclusive  on  the 
issue  of  discrimination  and  that  the 
recipient  government  is  in 
noncompliance  with  the  provisions  of 
this  subpart.  The  notice  may  include  the 
issues  beyond  those  contained  in  the 
holding.  'The  notice  shall  state  that 
unless  within  30  days  after  receipt  of 
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this  notice  the  recipient  government 
enters  into  a  compliance  agreement  or 
proves  by  clear  and  convincing  evidence 
that  the  program  or  activity  complained 
of  was  not  ^nded  with  entitlement 
funds,  the  Director  shall  issue  a 
determination  that  the  recipient 
government  has  failed  to  comply  with 
the  provisions  of  this  subpart.  The 
Assistant  Attorney  General  for  Civil 
Rights  shall  also  be  notified  of  the 
finding. 

(c)  Effect  of  a  Stay.  An  administrative 
proceeding  based  on  a  holding  shall  be 
suspended  to  the  extent  that  a  stay  is 
issued  by  a  court  of  competent 
jurisdiction  with  respect  to  the  holding. 
The  suspension  shall  only  affect  those 
issues  covered  by  the  stay. 

§  51.65  Determination  by  the  Director. 

(a)  Determination  by  the  Director 
after  a  finding  of  discrimination.  (1)  The 
Director  shall,  within  30  days  after  the 
recipient  government’s  receipt  of  the 
notice  of  noncompliance,  issue  a 
determination  as  to  whether  the 
recipient  government  has  failed  to 
comply  with  this  subpart  to  the  chief 
executive  officer  of  the  recipient 
government  (and  in  the  case  of  a  unit  of 
local  government,  the  Governor  of  the 
State  in  which  the  recipient  government 
is  located  shall  also  be  notified).  The 
Assistant  Attorney  General  for  Civil 
Rights  shall  also  be  notified  of  the 
determination. 

(2)  Once  a  determination  of 
noncompliance  is  received,  a  recipient 
government  shall  have  10  days  in  which 
to  enter  into  a  compliance  agreement  or 
request  an  administrative  hearing.  If  a 
recipient  government  fails  to  take  either 
action  within  the  10-day  period,  the 
Director  shall  immediately  suspend  the 
further  payment  of  entitlement  funds  to 
such  recipient  government.  The 
suspension  in  effect  shall  remain 
suspended  until  the  recipient 
government  enters  into  a  compliance 
agreement. 

(b)  Determination  by  the  Director 
after  notice  of  a  holding.  (1)  The 
Director  shall,  within  30  days  after  the 
recipient  government’s  receipt  of 
notiHcation  of  noncompliance  based  on 
a  holding,  issue  a  determination  as  to 
whether  the  recipient  government  is  in 
compliance  with  this  subpart  to  the  chief 
executive  officer  of  the  recipient 
government  (and  in  the  case  of  a  unit  of 
local  government,  the  Governor  of  the 
State  in  which  the  recipient  government 
is  located  shall  also  be  notified).  The 
Assistant  Attorney  General  for  Civil 
Rights  shall  also  be  notified  of  the 
determination. 

(2)  The  determination  of 
noncompliance  shall  adopt  the  holding 


of  the  Federal  or  State  Court  or  Federal 
administrative  law  judge  as  conclusive 
on  the  issue  of  discrimination  and  give 
the  recipient  government  10  days  ^m 
receipt  of  the  notification  of  the 
determination  to  enter  into  a  compliance 
agreement  or  request  an  administrative 
hearing.  The  sole  issue  at  the 
administrative  hearing  shall  be  whether 
the  program  or  activity  complained  of 
was  funded  by  entitlement  funds.  If  the 
recipient  government  fails  to  take  either 
action  within  the  10-day  period,  the 
Director  shall  immediately  suspend  the 
further  payment  of  entitlement  funds  to 
such  government. 

(3)  If  the  holding  on  which  the 
determination  is  based  is  reversed  by  a 
appellate  tribunal,  or  by  agency  review 
in  the  case  of  the  holding  of  a  Federal 
administrative  law  judge,  the  Director 
shall  discontinue  the  administrative 
action  begim  as  a  result  of  the  holding. 
Any  suspension  of  entitlement  funds 
resulting  fi'om  the  determination  shall 
also  be  discontinued  and  those  funds 
paid  to  the  recipient  government  as 
quickly  as  possible. 

§  51.66  Compliance  agreements. 

(a)  In  matters  where  the  ORS  was  not 
a  party  to  the  proceeding.  For  purposes 
of  this  subpart  a  compliance  agreement 
includes  an  agreement  in  writing 
between  the  Federal  or  State  agency  or 
official  responsible  for  prosecuting  the 
claim  (including  the  Attorney  General  of 
the  United  States)  and  the  chief 
executive  officer  of  the  recipient 
government  against  whom  die 
noncompliance  with  this  subpart  is 
alleged.  Such  compliance  agreement 
may  take  the  form  of  a  consent  decree  to 
be  entered  in  the  proceedings  before  a 
court  of  record  or  to  be  entered  by  a 
Federal  administrative  law  judge  having 
jurisdiction  over  the  proceedings. 
Counsel  of  record  representing  the  chief 
executive  officer  of  die  recipient 
government  may  inidate  or  negotiate  the 
compliance  agreement  on  behalf  of  the 
chief  executive  officer  of  the  recipient 
government.  However,  in  each  case  the 
Director  shall,  through  counsel  or 
representative,  approve  or  reject  the 
compliance  agreement.  The  Director 
may  reject  the  compliance  agreement  if 
it  is  determined  that  the  agreement  has 
not  adequately  remedied  the 
discrimination. 

(b)  In  matters  involving  a  holding. 
Where  the  Director  acts  on  the  basis  of 
a  holding,  the  remedial  order  of  the 
Cdurt  or  Federal  administrative  law 
judge  shall  constitute  the  basis  of  the 
compliance  agreement  to  be  entered  into 
with  the  Director,  Provided,  however. 
That  the  lack  of  a  remedial  order  does 
not  affect  the  requirement  that  a 


recipient  government  enter  into  a 
compliance  agreement  with  the  Director 
within  the  time  limits  set  forth  in  section 
122(b)  of  the  Act  and  §S  51.64  and  51.65 
of  this  subpart.  Any  agreement  entered 
into  prior  to  issuance  of  such  remedial 
order  may  be  appropriately  modified 
when  the  order  is  entered. 

(c)  In  matters  between  the  Director 
and  a  recipient  gavemment  In  those 
instances  where  a  compliance 
agreement  is  negotiated  between  the 
Director  and  the  chief  executive  officer 
of  the  recipient  government,  the 
agreement  shall  be  one  dociunent  signed 
by  the  parties  containing  the  following: 

(1)  A  statement  of  all  matters  that 
constitute  the  failure  of  the  recipient 
government  to  comply  with  the 
requirements  of  this  subpart: 

(2)  The  terms  and  conditions  with 
which  the  recipient  government  has 
agreed  to  comply  in  order  to  achieve 
compliance  with  the  requirements  of  this 
subpart.  Such  terms  and  conditions  may 
include  the  payment  of  restitution  to 
persons  injured  by  the  failure  of  the 
recipient  government  to  comply  with 
any  provisions  of  this  subpart;  and 

(3)  The  signatures  of  the  Director  and 
the  chief  executive  officer  of  the 
recipient  government  concerned. 

(d)  Monitoring  of  compliance 
agreement  The  Director  shall  monitor 
compliance  by  recipient  governments 
with  the  compliance  agreement.  As  part 
of  the  monitoring  process,  the  Director 
may  require  fi^m  recipient  governments 
periodic  reports  which  demonstrate 
continued  compliance. 

(e)  Effect  of  violation  of  compliance 
agreement 

(1)  If  the  recipient  government  fails  to 
comply  with  the  obligations  stipulated  in 
this  agreement,  the  Director  shall  issue  a 
determination  of  noncompliance  under 
section  122(b)(2)  of  the  Act. 

(2)  The  Director  shall  suspend  the 
payment  of  entitlement  funds  to  a 
recipient  government  10  days  after  its 
receipt  of  the  determination  of 
noncompliance,  unless  such  government 
either  achieves  compliance  with  the 
provisions  of  the  compliance  agreement 
or  requests  an  administrative  hearing. 

At  any  such  hearing,  the  issues  shall  be 
limited  to  whether  or  not  the  recipient 
government  has  acted  in  compliance 
with  the  agreement. 

(f)  Notification  to  complainants  of 
compliance  agreement  Within  15  days 
after  the  execution  of  a  compliance 
agreement  (or,  in  the  case  of  an 
agreement  executed  under  paragraph  (a) 
of  this  section,  upon  the  approval  of  the 
Director  if  later  tiian  15  days)  the 
Director  shall  submit  a  copy  of  such 
agreement  to  the  complainant(s).  The 
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submission  of  a  copy  of  the  complicuice 
agreement  to  counsel  of  record  (if  any) 
for  the  complainants  shall  meet  the 
requirements  of  this  paragraph. 

§  51.67  Resumption  of  suspended 
entitlement  payment. 

The  payment  of  entitlement  funds,  to 
a  recipient  government  to  which  such 
payment  has  been  suspended,  shall  be 
resumed  when: 

(a)  The  recipient  government  enters 
into  a  compliance  agreement  that 
satisHes  the  Director  that  the  recipient 
government  will  comply  with  the 
provisions  in  this  subpart. 

(b)  The  administrative  law  judge,  who 
made  a  preliminary  finding  under 
section  122(b)(3)  of  the  Act,  holds  that 
the  recipient  government  is  in 
compliance  with  the  provisions  of  this 
subparh  or 

(c)  The  recipient  government  complies 
fully  with  the  remedial  order  of  a  court 
or  a  Federal  administrative  law  judge  if 
the  order  covers  all  matters  raised  by 
the  Director  in  the  notice  of  * 
noncompliance  based  on  a  holding  to 
the  recipient  government;  or 

(d)  Afier  a  rehearing  or  similar 
adjudicative  proceedings  a  court  or  an 
administrative  law  judge  which 
originally  held  that  the  recipient 
govenunent  had  failed  to  comply  with 
the  provisions  of  this  subpart, 
subsequently  holds  diat  Ae  recipient 
government  did  not  so  fail  to  comply;  or 

(e)  An  appellate  court  reverses  the 
findings  of  ^scrimination  by  a  lower 
court  or  administrative  law  judge  upon 
the  basis  of  which  the  Director 
suspended  the  payment  of  entitlement 
funds. 

§  51.68  Exhaustion  of  administrative 
remedies. 

For  purposes  of  bringing  a  private 
civil  action  pursuant  to  section  124  of 
the  Act  a  complainant  shall  be  deemed 
to  have  exhausted  the  administrative 
remedies  upon  the  expiration  of  90  days 
from  the  date  the  administrative 
complaint  was  filed  with  the  Director, 
where  the  Director. 

(a)  Issues  a  determination  that  the 
recipient  government  against  whom  the 
complaint  was  filed  is  in  compliance 
with  the  provisions  of  this  subpart;  or  . 

(b)  Fails  to  make  a  determination  on 
such  complaint. 

§  51.69  Agreements  between  agencies. 

(a)  Purpose  of  cooperative 
agreements.  The  Director  shall  endeavor 
to  enter  into  cooperative  agreements 
with  officials  of  other  departments  and 
agencies  of  the  Federal  government,  or 
officials  of  State  agencies  (which  have 
concurrent  jurisdiction)  to  effectuate  the 


purposes  of  this  subpart,  including  the 
achievement  of  effective  coordination 
within  the  executive  branch  in  the 
implementation  of  Title  VI  and  Title  VII 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d,  2000e),  the  Civil  Rights  Act  of 
1968,  the  Rehabilitation  Act  qf  1973,  and 
the  Age  Discrimination  Act  of  1975. 

(b)  Content  of  cooperative 
agreements.  Hie  agreements  between 
the  Director  and  oUier  agencies  or 
officials  shall  describe  the  cooperative 
efforts  to  be  undertaken,  which  may 
include,  but  need  not  be  limited  to; 

(1)  Sharing  of  resources  during 
investigations  and  compliance  reviews 
(either  by  having  joint  investigations  or 
having  one  agency  do  an  investigation 
for  both); 

(2)  Cooperation  during  compliance 
activities  including  the  issuance  of 
findings  or  determinations,  (including 
the  adopting  of  other  agency’s  findings 
or  determinations  where  practical); 

(3)  Cooperation  during  administrative 
hearings  including  joint  pEirticipation 
and  sharing  of  resources. 

(4)  Deferral  of  agency  action  where 
one  agency  has  begun  compliance 
activities  on  the  same  complaint  or  set 
of  circumstances  and  provision  for 
resumption  of  action  where  the  agency 
deferred  to  does  not  act  in  a  timely 
manner; 

(5)  Sharing  of  information,  including 
data,  records  and  investigative  and 
other  files,  computer  printouts,  lists  and 
status  reports  on  complaints  received; 

(6)  Identification  of  liaison  personnel 
and  the  establishment  of  periodic 
meetings  to  discuss  common  substantive 
and  procedural  problems; 

(7)  Protecting  the  confidentiality  of 
information  shared; 

(8)  Providing  for  notification  of  formal 
administrative  actions  instituted  against 
jointly  covered  recipients  and  of  the 
results  of  such  actions,  particularly 
those  may  be  classified  as  holdings;  and 

(9)  The  establishment  of  lead  agencies 
(in  those  areas  in  which  lead  agencies 
have  not  already  been  designated  by 
statute  or  executive  order)  so  that  the 
designated  lead  agency  will  provide 
policy  guidance  in  the  area  where  two 
or  more  agencies  share  concurrent 
jurisdiction. 

§  51.70  Jurisdiction  over  property. 

(a)  In  general.  The  Director  shall  have 
jurisdiction  over  any  recipient 
government  for  purposes  of  this  subpart 
for  as  long  as  that  recipient  government 
retains  ownership  or  possession  of  an^ 
real  or  personal  property  or  any  interest 
therein,  which  was  purchased  in  whole 
or  in  part  with  entitlement  funds. 

Further,  if  such  property  is  transferred  to 
a  secondary  recipient  or  other  party,  the 


Director  will  retain  jurisdiction  over  the 
recipient  government  for  purposes  of 
this  subpart  for  as  long  as  the  property 
is  used  to  provide  benefits  similar  to 
those  which  were  provided  by  the 
property  before  the  transfer. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Real  property  includes  land, 
structures  upon  land  and  fixtures 
attached  to  land,  and  buildings  or 
structures  which  cannot  be  removed 
without  damage  to  the  fixtures, 
buildings  or  structures. 

(2)  Personal  property  includes,  at  the 
least,  non-expendable  tangible  property 
having  a  useful  life  or  more  than  one 
year  and  an  acquisition  cost  of  $1,000  or 
more  per  unit  of  property. 

(3)  The  transfer  of  property  means  the 
passage  of  the  property  to  a  secondary 
recipient,  or  to  any  other  person,  firm  or 
agency. 

(c)  Use  of  property  to  provide  similar 
benefits.  For  the  purposes  of  this  section 
the  clause  in  subsection  (a)  “so  long  as 
.the  property  is  used  to  provide  benefits 
similar  to  those  provided  by  the 
property  before  the  transfer”  means  the 
primary  use  or  function  of  the  property 
and  not  the  specific  or  particular  use  of 
the  property  in  the  program  or  activity 
for  which  originally  acquired. 

(d)  Record  keeping  requirements. 
Recipient  governments  shall  maintain  a 
separate  record  of  real  property  and  of 
tangible  personal  property  having  a 
value  in  excess  of  $1,000.  Such  records 
shall  set  forth  the  date  of  purchase,  date 
of  disposal  or  transfer  and  the 
transferee  of  the  property.  Upon  outright 
sale,  discard,  or  trade  of  such  property 
the  provisions  of  this  section  shall  no 
longer  be  applicable. 

Subpart  F— Rscal  Procedures  and 
Auditing 

§51.100  Definitions. 

Unless  the  context  requires  otherwise, 
as  used  in  this  subpart,  the  term: 

(a)  “Compliance  audit”  means  the 
review  of  the  documentation  concerning 
a  recipient  government’s  expenditure  of 
entitlement  funds  to  determine  that 
those  funds  have  been  expended  in 
compliance  with  the  provisions  of  the 
Act  and  regulations. 

(b)  “Financial  audit”  means  the 
examination  of  the  fiinancial  statements 
of  all  funds  of  a  recipient  government  in 
accordance  with  generally  accepted 
auditing  standards. 

(c)  "Financial  statements”  mean: 

(1)  Show  the  financial  operations  for  a 
specific  period  of  time,  and 
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(2)  If  appropriate,  present  the  financial 
position  as  of  the  end  of  that  fiscal 
period,  and 

(3)  Present  the  footnotes  required  for 
adequate  disclosure. 

(d)  “Generally  accepted  auditing 
standards”  means  those  auditing 
standards  pronounced  by  the  American 
Institute  of  Certified  Public  Accountants 
and  incorporated  in  its  Statements  on 
Auditing  Standards,  or  those  in  the 
financial  and  compliance  element  of  the 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions,  issued  in  1981  by  the 
Comptroller  General  of  the  United 
States. 

(e)  “Independent  audit"  means  an 
audit  conducted  by  independent  public 
accountants,  or  by  independent 
qualified  acountants  or  examiners  from 
a  State  or  local  agency.  An  independent 
public  accountant  or  independent 
qualified  accountant  or  examiner  is  one 
who  has  no  personal  interest  directly  or 
indirectly  in  the  financial  affairs  of  the 
government  being  audited,  or  in  the 
financial  affairs  of  any  of  the  officers  of 
the  government  being  audited. 

(1)  In  those  States  in  which  an  audit  is 
required  by  State  law  to  be  made  of  the 
State  government  by  a  State  office  or 
official,  such  audit  shall  be  considered 
to  meet  the  requirements  of  an 
independent  audit  provided  the 
principal  officer  of  the  State  audit 
agency  is  not  responsible  for  the 
maintenance  of  the  accounting  records 
being  audited  and  does  not  report  to  the 
officer  responsible  for  maintenance  of 
such  accounting  records  and  is: 

(1)  Elected  by  the  citizens  of  the  State; 
or 

(ii)  Elected  or  appointed  by  and 
reports  to  the  State  legislature  or  a 
committee  thereof;  or 

(iii)  Appointed  by  the  Governor  and 
confirmed  by  and  reports  to  the 
legislature  or  a  committee  thereof. 

(2)  In  those  States  in  which  an  audit  is 
made  of  local  governments  (or  certain 
categories  of  local  government)  by  a 
State  office  or  official,  such  audit  shall 
be  considered  to  meet  the  requirements 
of  an  independent  audit. 

(3)  Audits  of  local  recipient 
governments  made  by  an  internal 
auditing  ofice  or  officer  shall  be 
considered  to  meet  the  requirements  of 
an  independent  audit  provided  the 
principal  officer  of  the  audit  agency  is 
not  responsible  for  the  maintenance  of 
the  official  accounting  records  being 
audited  and  does  not  report  to  the 
officer  responsible  for  maintenance  of 
official  accounting  records,  and  is: 

(i)  Elected  by  the  citizens  of  the  local 
recipient  governments;  or 


(ii)  Elected  or  appointed  by  and 
reporting  to  the  govemhig  body  of  the 
local  recipient  government  or  a 
committee  thereof;  or 

(iii)  Appointed  by  the  chief  executive 
officer  of  the  local  recipient  government 
and  reports  to  the  governing  body  of  the 
local  recipient  government  or  a 
committee  thereof. 

(4)  Audits  other  than  those  specified 
in  paragraphs  (e)  (1),  (2)  and  (3)  of  this 
section  shall  not  be  considered  to  be 
independent  audits. 

(f)  “Independent  public  accountant” 
means  independent  certified  public 
accountants  and  licensed  public 
accountants  licensed  on  or  before 
December  31, 1970.  Certification  or 
licensing  shall  be  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivison  of  the  United  States. 

§  51.101  Procedures  applicable  to  the  use 
of  funds. 

A  recipient  government  which 
receives  entitlement  funds  under  the  Act 
shall: 

(a)  Establish  a  trust  fund  and  deposit 
all  entitlement  funds  received  and  all 
interest  earned  thereon  in  that  trust 
fund.  The  trust  fund  may  be  established 
on  the  books  and  records  as  a  separate 
set  of  accounts,  or  a  separate  bank 
accoimt  may  be  established. 

(b)  Use,  obligate,  or  appropriate 
entitlement  funds  within  24  months  from 
the  end  of  the  entitlement  period  to 
which  the  entitlement  payment  is 
applicable.  The  use,  obligation  or 
appropriation  of  entitlement  funds  shall 
be  consistent  with  State  or  local  law 
requiring  a  legislative  enactment  in 
ordinance  or  resolution  form.  Any 
interest  earned  on  such  funds  while  in 
the  trust  fund  shall  be  used,  obligated, 
or  appropriated  within  24  months  fi'om 
the  end  of  the  entitlement  period  during 
which  the  interest  was  received  or 
credited.  An  extension  of  time  in  which 
to  act  on  the  funds,  or  interest  accrued, 
shall  be  obtained  by  application  to  the 
Director.  The  application  will  set  forth 
the  facts  and  circumstances  supporting 
the  need  for  more  time  and  the  amount 
of  additional  time  requested.  The 
Director  may  grant  such  extensions  of 
time  which  appear  necessary  or 
appropriate. 

(c)  Maintain  its  fiscal  accounts  in  a 
manner  sufficient  to: 

(1)  Permit  the  reports  required  by  the 
Director  to  be  prepared  therefit)m,  and 

(2)  Permit  the  tracing  of  entitlement 
funds  to  a  level  of  expenditure  adequate 
to  establish  that  the  funds  have  not  been 
used  in  violation  of  the  restrictions  and 
prohibitions  of  this  part.  Tracing 
requires  that  vouchers  in  support  of 
expenditures  funded  by  the  Act  shall  be 


identified.  Identification  can  be  made  in 
any  one  of  three  ways  as  follows: 

(0  Maintain  a  separate  set  of  fund 
accounts;  or 

(ii)  Maintain  a  separate  bank  account; 
or 

(iii)  Keep  a  memorandum  record  of 
the  voucher  numbers  and  amounts  of  the 
expenditures  funded  by  entitlements 
received  under  the  Act. 

The  accounting  for  entitlement  funds 
shall,  at  a  minimum,  employ  the  same 
fiscal  accounting  and  internal  audit 
procedures  as  are  used  with  respect  to 
the  expenditwes  from  revenues  derived 
from  the  recipient  government’s  own 
sources. 

(d)  Provide  to  the  Director  and  to  the 
Comptroller  General  of  the  United 
States,  on  reasonable  notice,  access  to 
and  the  right  to  examine  such  books, 
documents,  papers  or  records  as  the 
Director  may  reasonably  require  for  the 
purpose  of  reviewing  compliance  with 
the  Act  and  the  regulations  of  this  part 
or,  in  the  case  of  the  Comptroller 
General,  as  the  Comptroller  General 
may  reasonably  require  for  the  purpose 
of  reviewing  compliance  and  operations 
under  the  Act. 

§  51.102  Auditing  and  evaluation. 

(a)  Audit  requirement  (1)  Each 
recipient  government  which  expects  to 
receive  entitlement  funds  for  entitlement 
periods  beginning  on  or  after  January  1, 
1977,  shall  have  {m  independent  audit  of 
its  financial  statements  conducted  for 
the  purpose  of  determining  compliance 
with  the  provisions  of  the  Act,  in 
accordance  with  generally  accepted 
auditing  standards,  not  less  often  than 
once  every  three  years.  The  compliance 
aspects  of  the  au^t  must  be  performed 
for  the  same  year  in  which  the  financial 
audit  is  performed  on  the  funds  into 
which  revenue  sharing  entitlements  are 
deposited. 

(2)  Audits  conducted  to  comply  with 
the  provisions  of  this  section  shall  be 
submitted  to  the  Director  within  eight 
months  from  the  end  of  the  fiscal  year 
audited. 

(3)  Where  applicable  and  practicable 
to  do  so,  recipient  governments  shall 
employ  the  provisions  of  the  Office  of 
Management  and  Budget’s  Circular  A- 
102,  Attachment  P  in  meeting  the 
requirements  of  this  section.  The 
General  Accounting  Office  publication 
Guidelines  for  Financial  and 
Compliance  Audits  of  Federally 
Assisted  Programs  and  the  OMB 
Compliance  Supplement  shall  be  used 
by  auditors  in  the  performance  of  these 
examinations. 

(b)  Election  by  recipient  government 
A  recipient  government  may  elect  to 
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have  the  requirements  of  paragraph  (a) 
of  this  section  not  applicable  to  that 
government  upon  filing  notice  to  the 
Director  that  the  audits  are  conducted  in 
compliance  with  State  or  local  law  and 
meet  the  following  requirements: 

(1)  The  financial  statements  of  the 
recipient  governments  are  audited  by 
independent  public  accoimtants  as 
defined  in  §  51.100(e)  of  this  subpart,  or 
by  independent  auditors  as  defined  in 

§  51.100(^  of  this  subpart;  and 

(2)  The  audits  of  the  recipient 
government  are  conducted  in 
accordance  with  generally  accepted 
auditing  standards;  and 

(3)  The  audits  of  the  recipient 
government  will  be  conducted  not  less 
often  than  once  every  three  years;  and 

(4)  A  compliance  audit,  as  well  as  a 
financial  audit,  is  conducted. 

(c)  Inapplicability  of  audit 
requirement.  The  requirement  of 
paragraph  (a)  of  this  section  shall  not 
apply  where  the  recipient  government’s 
allocation  of  entitlement  fluids  for  any 
of  its  fiscal  years  is  less  than  $25,000. 
State  or  local  law  which  requires  an 
audit  of  such  government’s  financial 
statements  must  be  complied  with  in 
accordance  with  §  51.45  of  this  part,  and 
will  constitute  compliance  with 
paragraph  (a).  Such  an  audit  conducted 
under  State  or  local  law  need  not  be 
submitted  to  the  ORS,  but  shall  be  made 
available  upon  request  by  the  Director. 

(d)  Modification  of  audit  requirement. 
A  unit  of  local  government  may  conduct 
an  audit  required  pursuant  to  paragraph 
(a)  of  this  section  solely  on  those  funds 
of  accounts  in  the  financial  activity  into 
which  entitlement  funds  have  been 
deposited  where: 

(1)  The  State  in  which  the  unit  of  local 
government  is  located,  entered  into  an 
agreement  on  July  25, 1974,  to  conduct 
audits  required  by  the  Act  on  behalf  of 
such  units  of  local  government,  and 

(2)  The  audits  were  not  conducted  as 
required  for  entitlement  periods 
beginning  after  December  31, 1976,  and 
before  January  1, 1980. 

(e)  Series  of  audits.  A  series  of 
independent  audits  may  be  used  as  an 
alternative  to  the  provisions  of 
paragraph  (a)  of  this  section  if  they  are 
conducted  in  accordance  with  generally 
accepted  auditing  standards,  over  a 
period  not  to  exceed  three  fiscal  years, 
and  cover,  in  the  aggregate,  all  of  the 
accounts  of  a  recipient  government. 
When  electing  a  series  of  audits,*a 
recipient  government  must  perform  the 
compliance  audit  for  the  same  fiscal 
year  in  which  the  financial  audit  is 
performed  on  the  fund  into  which 
entitlement  funds  are  deposited.  The 
reports  will  be  considered  in  an 
aggregate  as  one  report  for  the  purpose 


of  detennining  whether  the  recipient 
government  has  complied  with  the 
provisions  of  this  part. 

(f)  Audits  by  State  governments:  local 
governments  receiving  less  than  $25,000 
in  entitlement  funds  in  one  entitlement 
period.  (1)  A  State  government  which 
receives  entitlement  funds  will  be 
required  to  conduct  audits  described  in 
paragraph  (a)  of  this  section  only  if  such 
government  receives  entitlement  funds 
for  three  consecutive  entitlement 
periods.  The  required  audit  would  then 
be  conducted  for  any  one  of  the  three 
years  in  which  entitlement  funds  were 
received. 

(2)  Units  of  local  government  which 
receive  entitlement  funds  shall  be 
required  to  conduct  audits  described  in 
paragraph  (a)  of  this  section  only  when 
such  governments  receive  $25,000  or 
more  entitlement  funds  for  each  of  the 
three  consecutive  entitlement  periods. 
The  required  audit  would  then  be 
conducted  for  any  one  of  these  three 
consecutive  years  in  which  $25,000  or 
more  in  entitlement  funds  were 
received. 

§  51.103  Waiver  of  audit  requhoment.' 

(a)  Basis  for  granting  waiver.  The 
Director  may  waive  the  provisions  of 
§  51.102  of  this  subpart  in  whole  or  in 
part,  for  any  recipient  government  which 
makes  application  for  such  a  waiver,  for 
any  fiscal  period  upon  determining  that 

(1)  The  accounts  of  such  government 
are  not  auditable  and  the  government  is 
making  substantial  progress  towards 
making  its  accounts  auditable;  or 

(2)  The  government  has  been  audited 
by  a  State  audit  agency  which  does  not 
follow  generally  accepted  auditing 
standanis  or  which  is  not  independent 
as  defined  in  §  51.100  (d)  and  (e) 
respectively,  and  whidi  is 
demonstrating  progress  toward  taking 
the  necessary  corrective  action. 

(b)  Procedure  for  requesting  waiver. 

(1)  llie  chief  executive  officer  of  the 
recipient  government  shall  apply  to  the 
Director  in  writing  for  the  waiver  and 
provide  the  following  information: 

(i)  If  the  waiver  is  requested  due  to 
unaudibility  of  government  financial 
accounts,  an  assurance  that  in  the 
course  of  determining  compliance  with 
§  51.102,  the  independent  auditor 
rendered  an  opinion  that  part  or  all  of 
the  financial  accounts  are  not  auditable. 
The  waiver  request  shall  further  clearly 
set  forth  the  arrangements  which  have 
been  made  or  steps  taken  toward 
making  suph  financial  accounts 
auditable. 

(ii)  If  the  waiver  is  requested  pursuant 
to  paragraph  (a)(2]  of  this  section,  an 
assurance  that  the  State  audit  agency  is 
demonstrating  progress  toward 


performing  audits  in  accordance  with 
generally  accepted  auditing  standards  or 
becoming  independent.  The  waiver 
request  shall  further  clearly  set  forth  the 
arrangements  which  have  been  made  or 
steps  taken  toward  establishing  the  use 
of  generally  accepted  auditing  standards 
or  achieving  independence. 

(2)  The  Director  shall  determine 
whether  the  recipient  government  or  the 
State  audit  agency  is  making  substantial 
progress  towards  taking  the  necessary 
corrective  action. 

§  51.104  Audits  of  secondary  recipients. 

A  recipient  government  shall  be 
responsible  for  an  audit  of  the 
entitlement  funds  transferred  to  any 
secondary  recipient,  where  the 
aggregate  of  the  entitlement  funds 
transferred  to  such  secondary  recipient 
during  the  fiscal  year  is  $25,000  or  more. 
Such  audit  shall  be  conducted  pursuant 
to  §  51.102(a].  and  the  commentary  on 
the  audit  requirements  of  the  1980 
Amendments  to  the  Act  as  published  by 
the  ORS  and  available  to  each  recipient 
government.  Audits  performed  for 
secondary  recipients  shall  be  performed 
in  the  same  year  as  such  audits  are 
performed  for  the  applicable  primary 
recipient  governments. 

§  51.105  ReHancc  upon  audits  under  other 
Federal  laws. 

The  Director  may  rely  upon  audits  of 
the  financial  statements  of  recipient 
governments  conducted  in  accordance 
with  other  Federal  laws,  for  any  fiscal 
period,  provided  that  such  audits 
substantially  satisfy  the  requirements 
for  audits  contained  in  §  51.102(a]  of  this 
part.  Audits  and  reports  prepared  in 
accordance  with  the  procedures 
prescribed  by  0MB  Circular  A-102, 
Attachment  P,  will  be  acceptable  to  the 
Director  as  meeting  the  audit 
requirements  of  the  Act,  providing  the 
OMB/ approved  compliance  supplement 
is  used,  and  all  funds  of  the  recipient  are 
examined. 

§  51.106  Audit  opinions. 

(a)  In  general.  Opinions  made  with 
respect  to  audits  must  be  rendered  as  a 
part  of  the  audit  report  and  shall  be  in 
accordance  with  the  opinion  in  general 
use  for  attesting  to  financial  statements, 
as  defined  in  §  51.100(c). 

(b)  Nature  of  opinions.  Audit  opinions 
may  be,  unqualified,  qualified,  dr 
adverse.  Disclaimers  of  opinion  will  be 
considered  on  an  individual  case-by¬ 
case  basis  to  determine  acceptability. 
Appropriate  opinions  for  special  reports 
should  be  expressed  where  cash  basis 
statements  have  been  prepared. 
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§  51.107  Scope  of  audits. 

(a)  In  general.  (1)  Audits  made 
pursuant  to  §  51.102(a)  shall  include  all 
financial  statements  prepared  from 
accounts  which  the  recipient 
government  is  required  to  maintain 
pursuant  to  State  or  local  law. 

(2)  Audits  of  such  financial  statements 
made  pursuant  to  §  51.102(a)  are 
required  whether  the  funds  being 
audited  belong  to  the  recipient 
government  or  whether  the  recipient 
government  is  holding  such  funds  in  a 
trust  fund  or  other  account  which 
belongs  to  another  political  entity. 

(3)  Audits  pursuant  to  §  51.102(a)  are^ 
also  required  (even  if  the  financial 
statements  are  prepared  from  accounts 
maintained  by  a  political  entity  other 
than  the  recipient  government,  such  as  a 
quasi-independent  board,  commission, 
authority)  if  the  Bureau  of  the  Census 
has  classified  the  political  entity  as 
being  dependent  for  general  statistical 
purposes  upon  the  recipient  government 
The  classification  of  governments  is 
contained  in  ‘The  Census  of 
Governments,  Governmental 
Organization  (Vol.  1),”  published  by  the 
Bureau  of  the  Census  every  five  years 
and  updated  on  a  current  basis  to  reflect 
significant  changes  occurring  between 
censuses. 

(4)  The  audit  shall  be  of  the  financial 
and  compliance  type  described  in  the 
Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions  as  issued  in  1981  by  the 
Comptroller  General  of  the  United 
States,  or  the  financial  types  prescribed 
by  the  American  Institute  of  Certified 
Public  Accountants  and  incorporated  in 
its  Statements  on  Auditing  Standards. 

(b)  Verification  of  fiscal  data  reported 
to  the  Bureau  of  the  Census.  The  scope 
of  the  audit  shall  also  include  a 
verification  of  the  recipient 
government’s  fiscal  data  as  reported  by 
it  to  the  Bureau  of  the  Census. 

§  51.108  Retention  and  submission  of 
audit  reports  and  workpapers. 

(a)  Submission  of  audit  reports.  The 
Director  may  require  the  chief  executive 
officer  of  a  recipient  government  to 
submit  a  copy  of  its  audit  report  and 
other  information  as  may  be  requested 
by  the  Director  to  determine  compliance 
with  the  provisions  of  this  subpart. 

(b)  Retention  of  audit  workpapers. 
Audit  workpapers  and  related  reports 
shall  be  retained  for  three  years  after 
the  issuance  of  the  audit  report,  and 
shall  be  made  available  upon  request  to 
the  Director  and  the  Comptroller 
General  or  to  their  representatives. 
Recipient  governments  whose  audits  are 
performed  by  independent  public 
accountants,  not  in  their  employ,  may 


meet  the  requirement  of  this  section  by 
informing  the  firm  or  individual  of  this 
requirement  and  encouraging  them  to 
comply. 

§  51.109  Procedures  for  effecting 
compNsnce. 

(a)  Compliance  with  substantive 
provisions.  If  a  recipient  government 
fails  to  comply  with  the  requirements  of 
this  subpart,  Ae  Director  may 
implement  the  procedures  for  effecting 
compliance  contained  in  §  51.3  (a) 
through  (d)  of  Subpart  A. 

(b)  Compliance  with  reporting 
requirements.  If  a  recipient  government 
fails  to  comply  with  the  reporting 
requirements  of  this  subpart,  the 
Director  may  implement  the  delay  of 
payment  and/or  constructive  waiver 
provisions  of  §  51.3(e)  of  Subpart  A  and 
§  51.25(b)  of  Subpart  C  of  this  part. 

Subpart  G— Proceedings  for 
Reduction  in  Entitlement,  Withholding, 
or  Suspension  of  Funds 

§  51.200  Scope  of  subpart 

The  regulations  of  this  sutq)art  govern 
the  procedure  and  practice  requirements 
involving  adjudications  where  the  Act 
requires  reasonable  notice  and 
opportunity  for  a  hearing.  The 
adjudications  covered  in  this  subpart 
include  administrative  hearings 
concerning  violations  of  all  provisions  of 
this  part.  Unless  otherwise  specified,  the 
procedures  described  herein  apply  to 
both  hearings  concerning  the  violation 
of  the  provisions  contained  in  Subpart  E 
and  hearing  concerning  the  violation  of 
the  provisions  contained  in  Subparts  B, 

D  and  F. 

§51.201  Liberal  consbuctlon. 

The  regulations  in  this  subpart  shall 
be  liberally  construed  to  secure  just, 
expeditious,  and  efficient  determination 
of  the  issues  presented.  The  Federal 
Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States,  where 
applicable,  shall  be  a  guide  in  any 
situation  not  provided  for  or  controlled 
by  this  subpart,  but  shall  be  liberally 
construed  or  relaxed  when  necessary. 

§  51.202  Reasonable  notice  and 
opportunity  for  hearing. 

Whenever  the  Director  has  reason  to 
believe  that  a  recipient  government  has 
failed  to  comply  with  any  provision  of 
the  Act  or  the  regulations  contained  in 
this  part,  the  Director  shall  give 
reasonable  notice  and  opportunity  for  a 
hearing  to  such  government  as  required 
by  the  pertinent  procedural  provisions 
of  Subparts  A,  E  or  G  prior  to  the 
invocation  of  any  sanction  available 
under  the  Act.  The  sanctions  for 
violation  of  the  provisions  of  the  Act 


include:  Repayment,  withholding,  or 
reduction  in  the  amount  of  an 
entitlement  of  a  recipient  government 
which  is  required  for  a  violation  of  the 
provisions  of  Subparts  B,  D  and  F,  or 
suspension  or  termination  of  the 
entitlement  payments  for  violations  of 
the  provisions  of  Subpart  E. 

§  51.203  Opportunity  for  compliance. 

(a)  In  general.  Except  in  proceedings 
involving  willfulness  or  those  in  whi^ 
the  public  interest  requires  otherwise, 
an  administrative  hearing  under  this 
part  will  not  be  instituted  until  such 
facts  or  conduct  which  may  warrant 
such  action  have  been  called  to  the 
attention  of  the  chief  executive  officer  of 
the  recipient  government  in  writing  and 
an  opportunity  has  been  given  to 
demonstrate  or  achieve  compliance  with 
the  requirements  of  the  Act  and  the 
regulations  of  this  part 

(b)  Opportunity  for  compliance,  under 
provisions  other  than  Subpart  E.  The 
opporbmity  for  compliance  will  be  given 
in  accordance  with  the  procedures  for 
effecting  compliance  contained  in  S  51.3 
for  violations  of  Subparts  B,  D  and  F.  If 
the  recipient  government  fails  to  meet 
the  requirements  of  the  Act  and 
regulations  within  such  reasonable  time 
as  specified  by  the  Director  pursuant  to 
§  51.3  of  this  part,  an  administrative 
hearing  may  be  initiated  by  the  Director. 

(c)  Opportunity  for  compliance  under 
Subpart  K  For  violations  of  the 
provisions  of  Subpart  E,  entitlement 
funds  shall  be  immediately  suspended 
after  notification  of  a  determination  of 
noncompliance  pursuant  to  §  51.65, 
unless  a  recipient  government 
specifically  and  timely  requests  an 
administrative  hearing  pursuant  to 

§  51.65.  If  die  recipient  government  is  a 
unit  of  local  govemmenL  a  copy  of  the 
finding  and  determination  letters  shall 
be  transmitted  by  the  Director  to  the 
Governor  of  the  State  in  which  the  unit 
of  local  government  is  located. 

§  51.204  Institution  of  administrative 
hearing. 

(a)  Institution  of  an  administrative 
hearing  other  than  under  Subpart  E  An 
administrative  hearing  to  require 
repayment  of  funds  to  the  Director,  or  to 
withhold  funds  from  subsequent 
entidement  payments,  or  to  reduce  the 
entitlement  of  a  recipient  government 
for  violations  of  the  provisions  of 
Subparts  B,  D.  or  F,  shall  be  instituted 
by  the  Director  through  a  complaint 
which  names  the  recipient  government 
as  the  respondent. 

(b)  Institution  of  an  administrative 
hearing  under  Subpart  K  An 
administrative  hearing  under  Subpart  E 
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of  this  part  shall  be  instituted  at  the 
timely  request  of  the  recipient 
government,  pursuant  to  I  51.65  of 
Subpart  E,  within  30  days  of  receipt  of 
that  request  by  the  Director.  After 
receiving  the  request  for  a  hearing,  the 
Director  shall  file  a  complaint  which 
names  the  recipient  government  as  the 
respondent. 

§  51.205  Complaint  for  administrative 
hearing. 

Administrative  complaints  shall 
include  the  following: 

(a)  Charges.  A  complaint  shall  give  a 
plain  and  concise  description  of  the 
allegations  which  constitute  the  basis 
for  the  proceeding.  A  complaint  shall  be 
deemed  sufficient  if  it  fairly  informed 
the  respondent  of  the  charges  against  it. 

(b)  Demand  for  answer.  Notification 
shall  be  given  in  the  complaint  of  the 
time  and  place  within  which  the 
recipient  government  shall  file  its 
answer,  which  time  shall  be  not  less 
than  30  days  from  the  date  of  service  of 
the  complaint  for  hearings  concerning 
provisions  other  than  Subpart  E.  Where 
the  hearing  concerns  provisions  under 
Subpart  E,  the  answer  shall  be  required 
to  be  filed  within  10  days  of  the  date  of 
service  of  the  complaint.  The  complaint 
shall  also  contain  notice  that  a  decision 
by  default  will  be  rendered  against  the 
recipient  government  in  the  event  it  fails 
to  file  its  answer  as  required. 

§  51.206  Service  of  complaint  and  other 
papers. 

(a)  Service  of  complaint.  The 
complaint  or  a  true  copy  thereof  may  be 
served  upon  the  recipient  government 
by  first-class  mail  or  by  certified  mail, 
return  receipt  requested;  or  it  may  be 
served  in  any  other  manner  which  has 
been  agreed  to  by  the  respondent. 

Where  the  service  is  by  certified  mail, 
the  return  Postal  Service  receipt  duly 
signed  on  behalf  of  the  respondent  shall 
be  proof  of  service.  Where  the  hearing 
concerns  the  provisions  of  Subpart  E, 
the  complaint  shall  be  served  upon  the 
recipient  government  within  seven  days 
of  receipt  of  the  request  for  a  hearing  ' 
from  the  recipient  government. 

(b)  Service  of  papers  other  than 
complaint.  Any  paper  other  than  the 
complaint  may  be  served  upon  a  party 
or  upon  its  attorney  of  record  by  first- 
class  mail.  Such  mailing  shall  constitute 
complete  service. 

(cj  Filing  of  papers.  Whenever  the 
filing  of  a  paper  is  required  or  permitted 
in  connection  with  an  administrative 
hearing  under  this  subpart,  and  the 
place  of  filing  is  not  specified  in  this 
subpart  or  by  rule  or  order  of  the 
administrative  law  judge,  the  paper 
shall  be  filed  with  the  Director,  Office  of 


Revenue  Sharing,  Treasury  Department, 
Washington,  D.C.  20226^  All  papers  shall 
be  filed  in  duplicate. 

(d)  Motions  and  requests.  Motions 
and  requests  may  be  filed  with  the 
designated  administrative  law  judge, 
except  that  an  application  to  extend  the 
time  for  filing  an  answer  shall  be  filed 
with  the  Director,  Office  of  Revenue 
Sharing,  pursuant  to  §  51.207(a}. 

§  51.207  Answer;  referral  to  administrative 
law  judge. 

(a)  Filing.  The  recipient  government’s 
answer  shall  be  filed  in  writing  within 
the  time  specified  in  the  complaint, 
unless  a  recipient  government’s  request 
for  an  extension  of  time  is  granted  by 
the  Director.  The  recipient  government’s 
answer  shall  be  filed  in  duplicate  with 
the  Director,  Office  of  Revenue  Sharing. 

(b)  Contents.  The  answer  shall 
contain  a  statement  of  facts  which 
constitute  the  grounds  of  defense,  and  it 
shall  specifically  admit  or  deny  each 
allegation  set  forth  in  the  complaint, 
except  that  the  recipient  government 
shall  not  deny  a  material  allegation  in 
the  complaint  which  it  knows  to  be  true, 
nor  shall  a  recipient  government  state 
that  it  is  without  sufficient  information 
to  form  a  belief  when  in  fact  it  possesses 
such  information.  The  recipient 
government  may  also  state  affirmatively 
special  matters  of  defense. 

(c)  Failure  to  deny  or  answer 
allegation  in  the  complaint.  Every 
allegation  in  the  complaint  which  is  not 
denied  in  the  answer  shall  be  deemed  to 
be  admitted  and  may  be  considered  as 
proved,  and  no  further  evidence  in 
respect  of  such  allegation  need  to  be 
adduced  at  a  hearing. 

(d)  Failure  to  file  answer.  Failure  to 
file  an  answer  within  the  time 
prescribed  in  the  complaint,  except 
where  the  time  for  answer  is  extended 
under  paragraph  (a)  of  this  section,  may 
constitute  an  admission  of  the 
allegations  of  the  complaint  and  a 
waiver  of  hearing,  and  the 
administrative  law  judge  may  make  his 
findings  and  decision  by  default  without 
a  hearing  or  further  procedure. 

(e)  Reply  to  answer.  No  reply  to  the 
recipient  government’s  answer  shall  be 
required,  and  new  matter  in  the  answer 
shall  be  deemed  to  be  denied,  but  the 
Director  may  file  a  reply  in  her 
discretion  and  shall  file  one  if  the 
administrative  law  judge  so  requests. 

(f)  Referral  to  administrative  law 
judge.  Upon  receipt  of  the  answer  by  the 
Director,  or  upon  filing  a  reply  if  one  is 
deemed  necessary,  or  upon  failure  of  the 
recipient  government  to  file  an  answer 
within  the  time  prescribed  in  the 
complaint  or  as  extended  under 
paragraph  (a)  of  this  section,  the 


complaint  (and  answer,  if  one  is  filed) 
shall  be  referred  to  the  administrative 
law  judge  who  shall  then  proceed  to  set 
a  time  and  place  for  hearing  and  shall 
serve  notice  thereof  upon  the  parties  at 
least  15  days  in  advance  of  the  hearing 
date. 

§  51.208  Proof;  variance;  amendment  of 
pleadings. 

In  the  case  of  a  variance  between  the 
allegations  in  a  pleading,  and  the 
evidence  adduced  in  support  of  the 
pleadings,  the  administrative  law  judge 
may  order  or  authorize  amendment  of  a 
pleading  to  conform  to  the  evidence: 
Provided,  That,  the  party  that  would 
otherwise  be  prejudiced  by  the 
amendment  is  given  reasonable 
opportunity  to  meet  the  allegations 
contained  in  the  pleading  as  amended. 
The  administrative  law  judge  shall  make 
findings  on  any  issue  presented  by  the 
pleadings  as  so  amended. 

§  51.209  Representation. 

A  recipient  government  may  appear  in 
person  through  its  chief  executive  officer 
or  it  may  be  represented  by  counsel  or 
other  duly  authorized  representative. 

The  Director  shall  be  represented  by  the 
General  Counsel  of  the  Treasury,  or  a 
person  or  persons  designated  by  the 
General  Counsel. 

§  51.210  Administrative  law  Judge;  powers. 

(a)  Appointment.  An  administrative 
law  judge,  appointed  as  provided  by 
Section  11  of  the  Administrative' 
Procedure  Act  (5  U.S.C.  3105),  shall 
conduct  proceedings  upon  complaints 
filed  under  this  subpart. 

(b)  Powers  of  administrative  law 
judge.  Among  other  powers  provided  by 
law,  the  administrative  law  judge  shall 
have  authority,  in  connection  with  any 
proceeding  under  this  subpart,  to  do  the 
following  things: 

(1)  Administer  oaths  and  affirmations; 

(2)  Make  rulings  upon  motions  and 
requests.  Prior  to  the  close  of  the 
hearing,  no  appeal  shall  be  made  from 
any  such  ruling  except,  at  the  discretion 
of  the  administrative  law  judge,  in 
extraordinary  circumstances; 

(3)  Determine  the  time  and  place  of 
hearing  and  regulate  its  course  and 
conduct.  In  determining  the  place  of 
hearing,  the  administrative  law  judge 
may  take  into  consideration  the  requests 
and  convenience  of  the  respondent  or  its 
counsel; 

(4)  Adopt  and  modify  rules  of 
procedure  from  time-to-time  as  occasion 
requires  for  the  orderly  disposition  of 
proceedings; 

(5)  Rule  upon  offers  of  proof,  receive 
relevant  evidence,  and  examine 
witnesses; 
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(6)  Take  or  authorize  the  taking  of 
depositions; 

(7)  Receive  and  consider  oral  or 
written  arguments  on  facts  or  law; 

(8)  Hold  or  provide  for  the  holding  of 
conferences  for  the  settlement  or 
simplification  of  the  issues  by  consent  of 
the  parties: 

(9}  Perform  the  acts  and  take  the 
measures  necessary  or  appropriate  to 
promote  the  efficient  conduct  of  any 
proceeding;  and 

(10)  Make  initial  findings  of  fact  and 
conclusions  of  law  and  issue  a  decision. 

§51.211  Administrative  hearings. 

(a)  Administrative  hearing  for 
violations  other  than  Subpart  E.  The 
administrative  law  judge  shall  preside  at 
the  hearing  on  a  complaint.  Testimony 
of  witnesses  shall  be  given  under  oath 
or  affirmation.  The  hearing  shall  be 
stenographically  recorded  and 
transcribed.  Hearings  will  be  conducted 
pursuant  to  Section  7  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
556). 

(b)  Administrative  hearing  under 
Subpart  E.  A  hearing  requested  by  a 
recipient  government  under  Subpart  E 
pursuant  to  §  51.65  shall  be  commenced 
by  the  Director  within  30  days  of  receipt 
of  such  request  and  shall  be  held  before 
an  administrative  law  judge.  Testimony 
shall  be  given  under  oath  or  a^irmation 
and  shall  consist  of  two  proceedings  as 
follows: 

(1)  The  first  proceeding  shall  be  in  the 
nature  of  a  summary  hearing  conducted 
in  accordance  with  the  provisions  of  this 
subpart,  similar  to  a  judicial  hearing  on 
a  preliminary  injunction.  All  parties 
shall  have  an  opportunity  to  present 
their  respective  positions.  The 
administrative  law  judge  shall  issue  a 
preliminary  finding  as  to  whether  the 
recipient  government  is  likely  to  prevail, 
which  finding  shall  be  based  upon  the 
record  developed  throughout  this 
proceeding,  and  shall  be  issued  within 
30  days  after  commencement  of  the 
summary  hearing. 

(2)  The  second  proceeding,  if 
necessary,  shall  be  a  full  hearing  on  the 
merits  conducted  in  accordance  with  the 
provisions  of  this  subpart  and  shall 
result  in  the  initial  decision  of  the 
administrative  law  judge.  The  initial 
decision  of  the  administrative  law  judge 
shall  be  based  upon  the  complete  record 
of  all  the  evidence  developed  throughout 
the  hearing. 

(c)  Failure  to  appear.  If  a  recipient 
government  fails  to  appear  at  a  hearing, 
after  due  notice  thereof  has  been  served 
upon  it  or  upon  its  counsel  of  record,  it 
shall  be  deemed  to  have  waived  the 
right  to  a  hearing  and  the  administrative 
law  judge  may  make  appropriate 


findings  and  issue  a  decision  against  the 
respondent  by  default. 

(d)  Waiver  of  hearing.  A  recipient 
government  may  waive  the  hearing  by 
informing  the  administrative  law  judge, 
in  writing,  on  or  before  the  date  set  for 
hearing,  that  it  desires  to  waive  a 
hearing.  In  such  event,  the 
administrative  law  judge  may  make 
appropriate  findings  and  issue  a 
decision  based  upon  pleadings  and  the 
record  before  her,  together  with  such 
documentary  evidence  properly 
submitted.  The  decision  shall  plainly 
show  that  the  respondent  waived  the 
hearing. 

§51.212  Stipulations. 

The  administrative  law  judge  shall, 
prior  to  or  at  the  beginning  of  a  hearing, 
require  the  parties  to  arrive  at  such 
stipulations  as  will  eliminate  the 
necessity  of  taking  evidence  with 
respect  to  allegations  of  facts 
concerning  which  there  is  no  genuine 
issue  of  material  fact.  The 
administrative  law  judge  shall  take 
similar  action,  where  it  appears 
appropriate,  throughout  the  hearing  and 
shall  call  and  conduct  any  conferences 
which  she  deems  advisable  with  a  view 
to  the  simplification,  clarification,  and 
disposition  of  any  of  the  issues  involved. 

§51.213  Evidence. 

(a)  In  general.  Any  evidence  which 
would  be  admissible  under  the  rules  of 
evidence  governing  proceedings  in 
matters  not  involving  trial  by  jury  in  the 
Courts  of  the  United  States,  shall  be 
admissible  and  controlling  as  far  as 
possible;  Provided  That  the 
administrative  law  judge  may  relax  such 
rules  in  any  hearing  when  in  her 
judgment  such  relaxation  would  not 
impair  the  rights  of  either  party  and 
would  more  speedily  conclude  the 
hearing,  or  would  better  serve  the  ends 
of  justice.  Evidence  which  is  irrelevant, 
immaterial  or  unduly  repetitious  shall  be 
excluded  by  the  administrative  law 
judge. 

(b)  Depositions.  The  deposition  of  any 
witness  ipay  be  taken  pursuant  to 

§  51.214  and  the  deposition  may  be 
admitted  as  evidence. 

(c)  Proof  of  documents.  Official 
documents,  records,  and  papers  of  a 
respondent  shall  be  admissible  as 
evidence  without  the  production  of  the 
original,  provided  that  such  documents, 
records  and  papers  are  proven  to 
represent  the  original  by  a  copy  attested 
or  identified  by  Ae  chief  executive 
officer  of  the  respondent  or  the 
custodian  of  the  document,  and  contain 
the  seal  of  the  respondent. 

(d)  Exhibits.  If  any  document,  record, 
paper,  or  other  tangible  or  material  thing 


is  introduced  in  evidence  as  an  exhibit, 
the  administrative  law  judge  may 
authorize  the  withdrawal  of  the  exhibit 
subject  to  any  condition  she  deems 
proper.  An  original  document  paper  or 
record  need  not  be  introduced,  and  a 
copy  duly  certified  (pursuant  to 
paragraph  (c)  of  this  section)  shall  be 
deemed  sufficient. 

(e)  Objections.  Objections  to  evidence 
shall  be  in  short  form,  stating  the 
grounds  of  objection  relied  upon,  and 
the  record  shall  not  include  Eugument 
thereon,  except  as  permitted  by  the 
administrative  law  judge.  Rulings  on 
such  objections  shall  be  a  part  of  the 
record.  No  exception  to  the  ruling  is 
necessary  to  preserve  the  right  of  either 
party  to  the  proceeding. 

§  51.214  Depositions. 

(a)  In  general.  Depositions  for  use  at  a 
hearing  may,  with  the  written  approval 
of  the  administrative  law  judge,  be 
taken  by  either  the  Director  or  the 
respondent  or  their  duly  authorized 
representative.  Depositions  may  be 
taken  upon  oral  or  written 
interrogatories,  upon  not  less  than  15 
days  written  notice  to  the  other  party, 
before  any  officer  duly  authorized  to 
administer  an  oath  for  general  purposes, 
except  in  proceedings  under  Subpart  E 
in  which  case  depositions  may  be  taken 
upon  not  less  than  10  days  written 
notice.  Such  written  notice  shall  state 
the  names  of  the  witnesses  and  the  time 
and  place  where  the  depositions  are  to 
be  taken.  The  requirement  of  written 
notice  may  be  waived  by  the  parties  in 
writing,  or  may  be  modified  by  the 
'  administrative  law  judge.  Depositions 
may  be  taken  from  the  persons  and  at 
times  and  places  mutually  agreed  to  by 
the  parties. 

(bj  Written  interrogatories.  When  a 
deposition  is  taken  upon  written 
interrogatories,  any  cross-examination 
shall  be  upon  written  interrogatories. 
Copies  of  such  written  interrogatories 
shall  be  served  upon  the  other  party 
with  the  notice,  and  copies  of  any 
written  cross-interrogatories  shall  be 
mailed  by  first  class  mail  or  delivered  to 
the  opposing  party  at  least  7  calendar 
days  before  the  date  on  which  such 
interrogatories  or  cross-interrogatories 
are  schedulecj  to  be  answered,  unless 
the  parties  mutually  agree  or  the 
administrative  law  judge  rules 
otherwise.  A  party  upon  whose  behalf  a 
deposition  is  taken  must  file  it  with  the 
administrative  law  judge  and  serve  one 
copy  upon  the  opposing  party.  Expmises 
in  the  reporting  of  depositions  shall  be 
borne  by  the  party  at  whose  request  the 
deposition  is  taken. 


( 
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§  51.215  Stenographic  record;  oath  of 
reporter;  transcript. 

(a)  In  general.  A  stenographic  record 
shall  be  made  of  the  testimony  and 
proceedings,  including  stipulations  and 
admissions  of  fact  in  all  proceedings.  A 
transcript  of  the  proceedings  and 
evidence  at  a  hearing  shall  be  made  in 
all  cases. 

(b)  Oath  of  reporter.  The  reporter 
making  the  stenographic  record  shall 
subscribe  an  oath  before  the 
administrative  law  judge,  to  be  filed  in 
the  record  of  the  case,  that  said  reporter 
will  truly  and  correctly  report  the  oral 
testimony  and  proceedings  at  such 
hearing  and  accurately  transcribe  the 
same  to  the  best  of  her  ability. 

(c)  Transcript.  In  cases  where  the 
hearing  is  stenographically  reported  by 
a  government  contract  reporter,  copies 
of  the  transcript  may  be  obtained  from 
the  reporter  at  rates  not  to  exceed  the 
maximum  rates  fixed  by  contract 
between  the  government  and  the 
reporter.  Where  the  hearing  is 
stenographically  reported  by  a  regular 
employee  of  the  Department  of  the 
Treasury,  a  copy  thereof  will  be 
supplied  to  the  respondent  or  its  counsel 
at  actual  cost  of  duplication.  Copies  of 
exhibits  introduced  at  the  hearing  or  at 
the  taking  of  the  deposition  will  be 
supplied  to  the  parties  upon  the 
payment  of  a  reasonable  fee  (31  U.S.C. 
483(a)). 

§  5 1 .2 1 6  Proposed  findings  and 
conclusions. 

Except  in  cases  where  a  recipient 
government  has  failed  to  answer  the 
complaint,  has  failed  to  appear  at  the 
hearing,  or  has  waived  the  hearing,  the 
administrative  law  judge  shdll,  prior  to 
making  the  preliminary  finding  under 
§  51.217  for  hearings  under  Subpart  E  or 
the  initial  decision,  give  the  parties  a 
reasonable  opportunity  to  submit 
proposed  findings  of  fact  and 
conclusions  of  law  and  any  supporting 
reasons. 

§  51.217  Preliminary  finding  (for  hearings 
under  Subpart  E). 

(a)  Suspension  of  funding  or 
termination  of  payment  by 
administrative  law  judge.  (1)  Within  30 
days  after  the  commencement  of  a 
summary  hearing  under  §  51.211(b)(1), 
the  administrative  law  judge  conducting 
the  hearing  shall,  on  the  record  of 
evidence  presented,  issue  a  preliminary 
finding  as  to  whether  the  recipient 
government  has  failed  to  comply  with 
the  provisions  of  this  part.  If  the 
preliminary  finding  of  the  administrative 
law  judge  is  to  the  effect  that  the 
recipient  government  is  not  likely  to 
prevail  on  the  issues  to  which  the 


hearing  pertained,  the  Director  shall 
immediately  suspend  the  further 
payment  of  entitlement  funds  to  the 
recipient  government. 

(2)  Such  suspension  shall  remain  in 
effect  until  a  compliance  agreement  is 
entered  into  by  the  recipient  government 
and  the  Director.  A  preliminary  finding 
by  the  administrative  law  judge  is  not 
appealable  by  the  recipient  government. 
After  the  completion  of  the  full  hearing 
on  the  merits,  the  administrative  law 
judge  shall  make  findings  and  a  decision 
based  upon  the  complete  record  of  the 
evidence.  If  the  administrative  law  judge 
issues  a  decision  that  the  recipient 
government  has  failed  to  comply  with 
the  provisions  of  this  part,  then  the 
recipient  government  must  enter  into  a 
compliance  agreement  with  the  Director 
before  the  31st  day  after  the  decision.  If 
no  compliance  agreement  is  entered 
into,  the  Director  shall,  upon  the  initial 
decision  of  the  administrative  law  judge, 
indefinitely  suspend  the  payment  of 
entitlement  funds  to  the  recipient 
government,  continue  the  suspension 
invoked  under  paragraph  (a)(1)  of  this 
section,  or  terminate  the  payment  of 
entitlement  fimds  if  ordered  to  terminate 
by  the  administrative  law  judge. 

(b)  Resumption  of  funding;  finding  of 
compliance  by  administrative  law 
judge.  A  determination  by  the 
administrative  law  judge  that  the 
recipient  government  has  complied  with 
the  provisions  of  this  part,  will  terminate 
a  suspension  or  termination  of 
entitlement  funds  by  the  Director 
pursuant  to  paragraph  (a)  of  this  section. 
The  Director  shall,  as  promptly  as 
feasible,  pay  over  to  the  recipient 
government  all  entitlement  funds  the 
payment  of  which  were  suspended. 

§  51.218  Initial  decision  of  the 
administrative  law  Judge. 

(a)  In  general.  As  soon  as  practicable 
after  the  conclusion  of  a  full  hearing  on 
the  merits  under  §  51.211(b)(2)  and  the 
receipt  of  any  proposed  findings  of  fact 
and  conclusions  of  law  timely  submitted 
by  the  parties,  but  in  no  event  later  than 
30  days  after  the  conclusion  of  the 
hearing,  the  administrative  law  judge 
shall,  in  accordance  with  5  U.S.C. 
Section  557,  make  the  initial  decision  in 
the  case.  The  initial  decision  shall 
include  a  statement  of  the  findings  of 
fact  and  the  conclusions  of  law  reached 
upon  all  the  material  issues  of  fact,  law 
or  discretion  presented  on  the  record,  as 
well  as  the  reasons  or  basis  for  them. 
The  decision  shall  not,  however,  order 
any  particular  remedy  for  the 
noncompliance,  but  shall  only  state 
whether  the  recipient  government  has 
failed  to  comply  with  the  provisions  of 
the  statute.  The  nature  of  the  remedy 


shall  be  within  the  discretion  of  the 
Director,  based  upon  the  findings  of  fact 
and  conclusions  of  law  of  the 
administrative  law  judge.  The  initial 
decision  shall  further  provide  for  one  or 
more  of  the  following: 

(1)  With  respect  to  proceedings  under 
Subpart  E — 

(1)  A  determination  that  the  recipient 
government  has  failed  to  comply  with 
the  provisions  of  Subpart  E.  This 
determination  shall  result  in  the 
immediate  suspension  of  the  further 
payment  of  entitlement  funds  by  the 
Director  or  continued  suspension  of  such 
funds  if  they  had  been  previously 
suspended  pursuant  to  a  preliminary 
finding  by  the  administrative  law  judge 
as  described  in  §  51.217  of  this  subpart. 

(ii)  An  order  pursuant  to  paragraph 
(a),  that  the  payment  of  entitlement 
funds  to  the  recipient  government  is 
terminated. 

(iii)  A  determination  that  the  recipient 
government  has  proven  compliance  with 
the  provisions  of  Subpart  E.  This 
determination  should  cause  the  Director 
to  immediately  resume  payments,  if  they 
had  been  suspended  pursuant  to 

§  51.217. 

(2)  With  respect  to  proceedings  other 
than  under  Subpart  E— 

(i)  That  the  Director  withhold 
subsequent  entitlement  payments  to  the 
respondent  until  appropriate  corrective 
action  (as  determined  by  the  Director)  is 
taken;  and 

(ii)  That  the  entitlement  of  a  recipient 
government  be  reduced  and  the  amount 
of  such  reduction  to  be  withheld  from 
subsequent  entitlement  payments. 

(3)  That  the  proceedings  be  dismissed. 

(b)  Suspension  of  funding.  For 
violations  of  the  provisions  of  Subpart  E, 
if  the  initial  decision  is  against  the 
recipient  government,  the  Director  shall 
suspend  the  payment  of  entitlement 
funds  (or  continued  suspension  of  funds 
suspended  after  a  preliminary  finding  of 
the  administrative  law  judge).  The 
entitlement  payment  to  the  recipient 
government  shall  be  suspended  by  the 
Director  until  the  recipient  government 
enters  into  a  compliance  agreement 
which  satisfies  the  Director  that 
appropriate  corrective  action  has  been 
taken  and  there  is  full  compliance  with 
the  provisions  of  Subpart  E. 

(c)  Order  of  termination  of  funding. 

For  violations  of  the  provisions  of 
Subpart  E,  if  the  order  of  the 
administrative  law  judge  against  the 
recipient  government  is  for  termination 
of  entitlement  funds,  the  entitlement 
payment  to  the  recipient  government 
shall  be  terminated  by  the  Director.  The 
recipient  government  may  resume 
participation  in  the  program  in  the  future 
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if  it  enters  into  a  compliance  agreement 
which  satisfies  the  Director  that 
appropriate  corrective  action  has  been 
taken  and  there  is  full  compliance  with 
the  provisions  of  Subpart  E.  Entitlement 
funds  terminated  shall  be  returned  to 
the  general  fimd  of  the  Department  and 
will  not  be  available  to  the  recipient 
government,  unless  the  order  of 
termination  is  reversed  by  an  appellate 
tribunal. 

(d)  Withholding  of  funding.  For 
violations  of  provisions  other  than 
Subpart  E,  if  the  initial  decision  of  the 
administrative  law  judge  or  the 
Secretary  is  against  the  recipient 
government  the  Director  shall  withhold 
the  further  payment  of  entitlement  funds 
to  the  recipient  government.  The 
amounts  shall  be  withheld  by  the 
Director  after  notice  to  the  chief 
executive  officer  of  the  recipient 
government.  The  notice  shall  state  that 
if  the  recipient  government  fails  to  take 
corrective  action  within  60  days  after 
receipt  of  the  notice,  the  further 
payment  of  entitlement  payments  will 
be  withheld  until  the  Director  is 
satisfied  that  appropriate  corrective 
action  has  been  taken  and  there  is  full 
compliance  with  the  Act  and  regulations 
of  this  part. 

§  51.219  Certification  and  transnuttal  of 
record  and  decision. 

After  reaching  the  initial  decision,  the 
administrative  law  judge  shall  certify 
the  complete  record  and  immediately 
forward  the  certified  record,  together 
with  a  certified  copy  of  the  initial 
decision,  to  the  Director.  The 
administrative  law  judge  shall  also 
serve  a  copy  of  the  initial  decision  by 
certified  mail  upon  the  chief  executive 
officer  of  the  recipient  government  or 
upon  its  attorney  of  record. 

§  51.220  What  constitutes  the  record? 

The  transcript  of  testimony,  pleadings 
and  exhibits,  all  papers  and  requests 
filed  in  the  proceeding,  together  will  all 
findings,  decisions  and  orders,  shall 
constitute  the  exclusive  record  in  the 
matter. 

§  51.221  Procedure  on  review  of  decision 
of  administrative  law  Judge. 

(a)  Appeal  to  the  Secretary.  (1)  By  the 
recipient  government.  In  all  proceedings, 
within  30  days  from  the  date  of  the 
initial  decision  and  order  of  the 
administrative  law  judge,  the  recipient 
government  may  appeal  to  the  Secretary 
by  filing  its  exceptions  to  the  initial 
decision  and  the  reasons  for  the 
exceptions.  The  recipient  government 
shall  transmit  a  copy  of  its  appeal  and 
reasons  therefor  to  the  Director  of  the 
Office  of  Revenue  Sharing,  who  may. 


within  30  days  from  receipt  of  the 
recipient  government’s  appeal,  file  a 
reply  brief  in  opposition  to  the  appeal.  A 
copy  of  the  reply  brief,  if  one  is  filed, 
shall  be  transmitted  to  the  recipient 
government  or  its  counsel  of  record. 

Upon  the  filing  of  an  appeal  and  a  reply 
brief,  if  any,  the  Secretary  shall  make 
the  final  agency  decision  on  the  record 
of  the  administrative  law  judge  within 
90  days  firom  the  date  of  the  last  filing. 

(2)  By  the  Director  of  the  Office  of 
Revenue  Sharing.  In  all  proceedings,  the 
Director  may,  on  her  own  motion,  within 
45  days  after  the  initial  decision,  serve 
on  the  recipient  government  by  certified 
mail  a  notice  that  the  decision  will  be 
appealed  to  the  Secretary.  Within  30 
days  from  such  notice,  the  Director 
through  counsel  shall  file  with  the 
Secretary  exceptions  to  the  initial 
decision  and  supporting  reasons 
therefor.  A  copy  of  the  exceptions  shall 
be  transmitted  to  the  recipient 
government  or  its  counsel  of  record, 
who,  within  30  days  after  receipt 
thereof,  may  file  a  reply  brief  thereto 
with  the  Secretary  and  submit  a  copy  to 
the  Director  of  the  Office  of  Revenue 
Sharing  or  coiulsel  for  ORS.  Upon  the 
filing  of  a  reply  brief,  if  any,  the 
Secretary  shall  make  the  final  agency 
decision  on  the  record  of  the 
administrative  law  judge  within  90  days 
from  the  date  of  the  last  filing. 

(b)  Review  by  Secretary.  In  all 
proceedings,  in  the  absence  of  appeal  by 
either  party,  the  Secretary  may  elect  to 
review  the  initial  decision  of  the 
administrative  law  judge.  Within  45 
days  of  the  initial  decision,  the 
Secretary  shall  serve  on  the  recipient 
government  by  certified  mail,  a  notice 
that  an  election  has  been  made  to 
review  the  decision.  As  part  of  the 
review,  the  Secretary  may  request  briefs 
from  each  party  within  30  days  of  the 
date  of  notice  of  the  review.  Upon  filing 
of  the  briefs,  the  Secretary  shall  make 
the  final  agency  decision  on  the  record 
of  the  administrative  law  judge  within 
90  days  from  the  date  of  the  last  filing. 

(c)  Decision  of  the  Secretary.  On 
appeal  or  review  of  the  initial  decision 
of  the  administrative  law  judge,  the 
Secretary  shall  make  the  final  agency 
decision,  after  review  of  the  record  or 
such  portions  thereof  as  may  be  cited  by 
the  parties,  to  permit  limiting  of  the 
issues.  The  Secretary  may  affirm, 
modify,  or  revoke  the  findings  and  initial 
decision  of  the  administrative  law  judge. 
A  copy  of  the  Secretary’s  decision  shall 
be  transmitted  immediately  to  the  chief 
executive  officer  of  the  recipient 
government  or  its  counsel  of  record. 


§  51.222  Effect  of  absence  of  appeal  or 
review  of  initial  decision  of  administrative 
law  Judge. 

In  the  absence  of  either  exceptions  by 
the  recipient  government,  a  notice  of 
appeal  by  the  Director  or  review  by  the 
Secretary  (where  appropriate]  within 
the  time  periods  set  forth  in  paragraphs 

(a),  (b)  or  (c)  of  §  51.221,  the  initial 
decision  of  the  administrative  law  judge 
shall  become  the  final  decision  of  the 
Department. 

§  51.223  Publicity  of  proceedings. 

(a)  In  general.  A  proceeding 
conducted  under  this  subpart  shall  be 
open  to  the  public  and  to  elements  of  the 
news  media  provided  that,  in  the 
judgment  of  the  administrative  law 
judge,  the  presence  of  the  media  does 
not  detract  from  the  decorum  and 
dignity  of  the  proceeding. 

(b)  Availability  of  record.  The  record 
established  in  any  proceeding 
conducted  under  this  subpart  shall  be  , 
made  available  for  inspection  by  the 
public  as  provided  for  in  accordance 
with  regulations  of  the  Department  of 
the  Treasury  pursuant  to  31  CFR  Part  1. 

(c)  Decisions  of  the  administrative 
law  judge.  The  statement  of  findings  and 
the  initial  decision  of  the  administrative 
law  judge  in  any  proceedings,  whether 
or  not  on  appeal  or  review,  shall  be 
indexed  and  maintained  by  the  Director 
and  made  available  for  inspection  by 
the  public  at  the  public  documents  room 
of  the  Department.  If  practicable,  the 
statement  of  findings  and  the  decisions 
of  the  administrative  law  judge  shall  be 
published  periodically  by  the 
Department  and  offered  for  sale  through 
the  Superintendent  of  Documents. 

§  51.224  Judicial  review. 

(a)  In  general.  Actions  taken  as  a 
result  of  administrative  hearings 
pursuant  to  this  subpart  shall  be  subject 
to  judicial  review  pursuant  to  Section 
143  of  Subtitle  C  of  the  Act. 

(b)  Appeal  by  the  respondent.  A 
respondent  may  appeal  the  initial 
decision  of  the  administrative  law  judge 
which  has  become  final,  or  a  final  order 
of  the  Secretary  pursuant  to  §§  51.221(c) 
or  51.222,  to  the  U.S.  Court  of  Appeals, 
as  provided  by  law. 

(c)  Cross-appeal  by  the  Director.  In 
the  event  a  recipient  government 
appeals,  the  Director  may  cross-appeal 
any  issues  decided  adversely  to  the  ORS 
by  the  administrative  law  judge.  Issues 
decided  adversely  to  the  ORS  by  the 
Secretary  may  not  be  appealed  by  the 
Director. 

(d)  The  record.  The  Secretary,  upon 
prior  notification  of  the  filing  of  the 
petition  for  review,  shall  have  prepared 
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in  triplicate,  a  complete  transcript  of  the 
recoid  of  the  proceeding,  and  shall 
certify  to  the  correctness  of  the  record. 
The  original  record  shall  then  be  filed 
with  the  Court  of  Appeals  which  has 
jurisdiction. 

Appendix — Section>by-Section  Analysis  of 
Final  Regulations 

Subpart  A— General  Information  Section 
51.0  Scope  and  Application  of  Regulation 

Paragraph  (a)  of  this  section  describes  the 
statutes  which  these  regulations  implement. 
This  paragraph  is  amended  to  include  the 
State  and  Local  Fiscal  Assistance  Act 
Amendments  of  1980. 

Paragraph  (b)  of  this  section  is  revised  to 
reflect  the  most  recent  amendments  to  the 
Revenue  Sharing.  Act.  One  commenter  on  the 
1979  proposed  rule  objected  to  the 
application  of  January  1, 1977  date  to 
discrimination  on  the  basis  of  handicap.  This 
date  is  imposed  by  the  1976  Amendments  to 
the  Revenue  Sharing  Act  and  is,  therefore, 
not  within  the  discretion  of  the  Office  of 
Revenue  Sharing  (ORS). 

Section  51.1 — ^tablishment  of  ORS.  This 
section  is  amended  to  reflect  the  State  and 
Local  Fiscal  Assistance  Act  Amendments  of 
1980. 

Section  51.2— Definitions.  Paragraph  (a) 
which  deHnes  “Act"  is  amended  to  reflect  the 
State  and  Local  Fiscal  Assistance  Act 
Amendments  of  1980. 

Paragraph  (e)  which  defines  “Entitlement" 
is  eliminated  because  it  was  unnecessary. 

The  definition  “Entitlement  funds”  is 
redesignated  paragraph  (e)  and  is  amended  to 
make  it  clear  that  interest  earned  on  revenue 
sharing  funds  prior  to  their  expenditure  by 
recipient  governments  is  subject  to  the 
requirements  of  the  Revenue  Sharing  Act. 

Paragraph  (gj  which  debnes  “Entitlement 
period”  is  redesignated  paragraph  (f)  and 
amended  to  more  accurately  describe  the 
fourteen  entitlement  periods  during  which 
recipient  governments  have  received  or  will 
receive  revenue  sharing  funds. 

A  new  paragraph  (g)  which  defines 
“Funded”  was  added  by  the  1979  proposed 
rule  to  Subpart  A  as  well  as  subpart  E, ' 
because  the  term  has  general  applicability  to 
all  provisions  of  this  part.' 

The  deHnitions  of  “Generally  accepted 
auditing  standards”  and  “Independent  public 
accountants"  in  paragraphs  (hj  and  (j) 
respectively,  have  been  placed  in  a  new 
definition  section  in  subpart  F.  The 
definitions  of  “Governor”  and  “Indian  tribes 
and  Alaskan  native  villages”  are 
redesignated  paragraphs  (hJ  and  (i) 
respectively. 

The  definition  of  “Lobbying”  is 
redesignated  paragraph  (j)  and  is  defined  as 
personal  solicitation  of  members  of  a 
legislative  body  to  influence  legislation 
regarding  the  Act.  The  definition  includes 
solicitation  of  any  legislative  body  (Federal, 
State  or  local)  by  a  representative  of  the 
recipient  government  acting  on  behalf  of  the 
recipient  government  to  influence  the 
outcome  of  legislation  concerning  the 
provisions  of  the  Revenue  Sharing  Act. 

The  definition  of  “Program  and  activity”  is 
added  to  this  section  as  a  new  paragraph  (k). 


This  deflnition  also  appears  in  Subpart  E, 
concerning  discrimination,  but  is  generally 
applicable  to  all  provisions  of  this  part  The 
definition,  presently  contained  in  Action 
51.51(c]  of  the  regulations  was  amended  on 
April  2, 1979  (44  FR 1919)  to  conform  it  with 
the  definition  contained  regulations 
implementing  the  Crime  Control  and  Safe 
Streets  Act  of  1976  (42  U.S.C.  3701  e/  seq.). 

The  nondiscrimination  provisions  under  ^at 
Act  are  substantially  similar  to  those  under 
the  Revenue  Sharing  Act.  The  flnal  rule 
amends  the  rule  to  encompass  secondary 
recipients. 

The  definition  of  “Recipient  government”  is 
redesignated  paragraph  (1)  and  amended  to 
reflect  the  fact  that  Indian  tribes  and  Alaskan 
native  villages  are  direct  recipients  of 
revenue  sharing  funds,  but  are  not  required  to 
comply  with  certain  specifled  provisions  of 
the  Act. 

A  new  paragraph  (m)  deflnes  “Secondary 
recipient”  Section  51.4  of  the  current 
regulations  states  that  any  governmental  unit 
or  private  entity  to  whom  entitlement  funds 
are  transferred  shall  comply  with  the 
restrictions  and  prohibitions  contained  in  the 
Act  but  does  not  define  the  term  “transfer”. 
The  final  rule  defines  “Secondary  recipient” 
as  any  entity  which  receives  entitlement 
funds  by  grant,  contract  or  other  arrangement 
for  the  purpose  of  providing  a  service  the 
recipient  government  would  otherwise 
provide  or  for  the  purpose  of  providing  an 
entity  with  general  financial  assistance. 

The  secondary  recipients  include  other 
governments,  private  nonprofit  organizations 
and  profit-making  business  which  receive 
revenue  sharing  funds  and  use  them  in  a 
manner  which  impacts  on  the  citizens  of  the 
primary  recipient  government  The  definition 
contained  in  the  proposed  rule  included 
construction  contractors  as  a  secondary 
recipient  The  rationale  for  the  decision  to 
include  construction  contractors  as 
secondary  recipients  was  that  construction 
contractors  could  be  considered  to  be 
providing  a  service,  the  construction  of  the 
building,  which  the  the  primary  recipient 
government  would  otherwise  have  to  provide. 
Several  commenters  on  the  1979  proposed 
rule  objected  to  the  inclusion  of  construction 
contractors  within  the  definition.  They 
pointed  out  that  it  was  more  accurate  to 
characterize  a  contract  for  the  construction  of 
a  building  as  a  purchase  of  an  item,  rather 
than  the  provision  of  a  service.  The 
commenters  particularly  objected  to  the 
application  of  the  audit  requirement  to 
secondary  recipients.  The  Director  agrees 
with  these  comments  and  construction 
contractors  have  specifically  been  deleted 
from  coverage  of  the  definition. 

Section  51.3— Procedures  for  effecting 
compliance  for  violations  other  than  subpart 
E.  This  section  was  completely  revised  to 
provide  better  guidance  concerning  the 
procedures  the  ORS  uses  to  achieve 
compliance  where  a  recipient  government  in 
noncompliance  with  the  provisions  of  the 
Act  other  than  of  the  nondiscrimination  - 
provisions  contained  in  subpart  E  The 
procedures  described  in  this  section  apply  to 
violations  of  the  requirements,  restrictions, 
and  prohibitions  contained  in  Subparts  B,  D 
and  F  of  this  part.  The  provisions  of  this 
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regulation  are,  therefore,  broad  enough  to 
apply  to  audit,  as  well  as  public  participation 
or  Davis-Bacon  violations.  Section  125  of  the. 

Act  requires  the  Secretary  to  promulgate 
regulations  establishing  reasonable  and 
specific  time  limits  for  the  conduct  of  an 
investigation  and  issuance  of  a  finding  and 
for  the  conduct  of  compliance  reviews  and 
audits. 

It  is  the  position  of  the  ORS  that  only 
Section  125(2)  of  the  Act  requring  reasonable 
and  specific  time  limits  for  the  conduct  of 
audits  and  reviews  Applies  to  provisions 
other  than  Subpart  E.  Accordingly,  the 
issuance  of  a  finding  is  not  required  within  90 
days  of  receipt  of  a  complaint  or  other 
information.  The  final  regulation  is  designed 
to  provide  guidance  without  eliminating  the 
flexibility  needed  to  achieve  compliance  with 
varying  violations  of  the  Act. 

Section  51.3(e)  clarifies  the  procedures  that 
will  be  used  to  achieve  compliance  where  a 
recipient  government  has  failed  to  submit  an 
assurance,  report  or  other  information 
requested  to  determine  compliance  with  the 
Act  The  proposed  rule  has  been  amended  to 
clarify  that  the  Director  has  the  discretion  to 
determine  whether  or  not  to  constructively 
waive  the  entitlement  of  a  recipient 
government  after  delay  of  entitlement 
payments  has  failed  to  bring  about 
compliance  with  reporting  requirements. 

Entitlement  funds  constructively  waived  are 
not  returned  to  a  recipient  government,  but 
become  a  part  of  the  entitlement  of  the  next 
highest  level  of  government  eligible  to  receive 
such  funds. 

One  commenter  objected  to  the 
subparagraph  (a)(2)  which  provides  that  the 
scope  of  the  investigation  is  not  limited  to  the 
administrative  complaint  where  an 
investigation  uncovers  other  violations  of  the 
law.  The  final  regulation  retains  the  provision 
because  it  is  not  reasonable  to  require  the 
ORS  to  ignore  violations  uncovered  during  an 
investigation  merely  because  they  were  not 
the  subject  of  a  complaint. 

Section  51.4 — Transfer  of  funds  to 
secondary  recipients.  This  section  was 
amended  to  clarify  the  application  to 
secondary  recipients  of  the  prohibitions  and 
restriction,  contained  in  the  Act  and 
regulations.  The  final  regulation  provides 
additional  guidance  in  response  to  comment 
that  the  primary  recipient  government’s 
responsibility  for  the  secondary  recipient 
compliance  was  unclear.  The  regulation 
attempts  to  make  it  clear  that  the  primary 
recipient  must  inform  the  secondary  recipient 
of  the  requirements  attached  to  the 
expenditure  of  revenue  sharing  funds, 
monitor  compliance  with  those  requirements 
and  attempt  to  resolve  areas  of 
noncompliance  found  by  the  ORS.  Where 
compliance  cannot  be  achieved,  the  Director 
may  require  the  recipient  government  to 
withdraw  funding  of  the  secondary  recipient.  ' 

One  commenter  asked  what  portion  of 
revenue  sharing  funds  would  be  endangered 
if  the  ORS  took  enforcement  action  against 
the  recipient  government.  The  Act  authorizes 
only  the  full  withholding  of  the  primary 
recipient’s  entitlement  funds,  after 
opportunity  for  a  hearing,  imtil  compliance  is 
achieved. 


Federal  Regbter  /  Vol.  46.  No.  189  /  Wednesday,  September  30,  1981  /  Rules  and  Regulations 


Section  51.5— Time  periods  (deleted).  This 
section  was  added  to  the  proposed  rule  to 
clarify  the  time  periods  for  particular  events 
described  in  the  procedures  for  effecting 
compliance.  All  time  periods  described  in  the 
Act  and  regulations  begin  to  run  with  receipt 
of  notice  of  the  event  Paragraph  (b)  of  this 
section  provided  a  distinction  between 
calendar  or  working  days.  A  number  of 
commenters  objected  particularly  to  this 
paragraph  as  being  confusing  and 
unnecessary.  The  entire  section  is,  therefore, 
deleted.  Time  periods  will  continue  to  begin 
to  run  with  receipt  of  notice.  References  to  all 
time  periods,  however,  will  remain  to 
calendar  days,  unless  it  is  specifically 
provided  otherwise. 

Section  51.5— Effect  of  State  or  local  law. 
Proposed  Section  51.6  is  redesignated  Section 
51.5.  The  final  rule  adds  a  new  provision  to 
the  regulations  which  states  the  provisions  of 
the  supremacy  clause  of  the  U.S. 

Constitution.  Several  commenters  felt  that 
this  might  place  some  recipient  governments  " 
in  the  middle  of  a  conflict  between  the 
Federal  government  and  a  State  government. 

If  such  situations  occur,  they  will  be  handled 
on  an  individual  basis  in  accordance  with 
Constitutional  law. 

Section  51.6— Applicability  of  other 
Federal  laws.  Proposed  §  51.7  is  redesignated 
Section  51.6.  This  provision  states  that 
general  Federal  laws  relating  to  Federal 
grant,  loans,  contracts  and  financial 
assistance  programs  are  not  applicable, 
unless  specifically  provided  in  the  Revenue 
Sharing  Act  or  regulations.  It  has  always 
been  the  position  of  the  ORS  that  only  the 
Acts  specifically  mentioned  within  the 
Revenue  Sharing  Act  are  applicable  to  the 
revenue  sharing  program.  This  position  has 
support  in  the  case  law.  In  Carolina  Action  v. 
Simon.  (562  F.  2d  295,  (1975))  the  Court  held 
that  the  National  Environmental  Policy  Act 
(42  U.S.C.  Sections  4321  et  se?.)  was  not 
applicable  to  revenue  sharing.  In  the  latest 
case,  Goolsby  v.  Blumenthal,  (590  F,  2d  1369 
(1979)),  the  Court  held  that  the  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (42  U.S.C.  Sections  460  et' 
se^.)  was  not  applicable  to  revenue  sharing. 

The  section  also  provides  that  the  criminal 
code  of  the  United  States  is  applicable  to 
criminal  offenses  relating  to  the  expenditure 
of  revenue  sharing  funds.  One  commenter 
objected  to  the  fact  that  the  effect  of  this 
provision  was  to  exclude  the  General 
Revenue  Sharing  Program  fiom  the  coverage 
of  Title  VI.  The  Revenue  Sharing  Act  clearly 
contains  procedures  and  substantive  law  that 
are  distinct  from  those  of  Title  VI,  and  it  has 
long  been  held  that  the  ORS  is  not  a  Title  VI 
agency. 

Subpart  B— Assurances,  Reports,  and 
Public  Participation 

Section  51.10— Definitions.  The  definitions 
of  “Budget”  and  “Budget  Summary”  are 
revised  for  clarification.  The  definition  of 
“Recipient  government”  is  eliminated  as 
redundant  because  it  is  included  in  S  51.2  of 
Subpart  A.  Current  paragraph  (f)  which 
defines  “Executive  authority”  is  redesignated 
paragraph  (e).  New  definitions  of  the  terms 
“Impractical"  and  “Infeasible”  are  added  as 
paragraphs  (f)  and  (g)  respectively.  Current 


paragraphs  (g),  (h)  and  (i)  which  define 
"Legislative  body,”  "presented”  and  “public 
hearing”  respectively  are  redesignated 
paragraphs  (i),  (j)  and  (k).  The  definition  of 
“Public  hearing”  is  also  revised  to  emphasize 
that  all  citizens  of  a  jurisdiction  must  have 
access  to  hearings  concerning  revenue 
sharing  funds.  Paragraphs  0)  and  (1)  which 
define  “Publication”  and  “Use  report”  are 
redesignated  (1)  and  (m)  respectively. 

Section  51.11 — Reports  to  the  Director; 
assurances;  procedure  for  effecting 
compliance.  This  section  is  amended  by  the 
addition  of  a  new  paragraph  (b)  which  sets 
forth  the  extent  of  the  record-keeping 
requirements  concerning  documentation 
establishing  compliance  with  the  public 
participation  requirements  of  this  subpart. 
Such  documentation  shall  be  retained  by  a 
recipient  government  for  period  of  at  least 
one  year.  Current  paragraph  (b)  entitled 
“Requisite  assurances  for  receipt  of 
entitlement  funds”  is  redesignated  paragraph 
(c).  Current  paragraph  (c)  entitled  “Procedure 
for  effecting  compliance”  is  redesignated 
paragraph  (d)  and  amended  to  distinguish 
between  the  procedures  for  effecting 
compliance  for  public  hearing  violations  and 
the  procedures  for  effecting  compliance  for 
reporting  and  assurance  violations. 

Section  51.13— Proposed  use  hearing. 
Paragraph  (b)  is  amended  to  improve  clarity. 
Section  51.13(c)  is  amended  to  clarify  that  a 
waiver  of  the  proposed  use  hearing  must  be 
requested  by  the  recipient  government  and 
the  request  must  be  accompanied  by  a  cost 
estimate  of  the  unavoidable  expenses. 

Further,  the  waiver  must  be  approved  by  the 
Director  prior  to  the  appropriation  of  revenue 
sharing  fimds  by  the  recipient  government 
Section  51.13(c)  is  also  amended  to  add  an 
additional  waiver  of  the  hearing  and 
publication  requirements.  Because  the 
Revenue  Sharing  program  was  renewed 
several  months  after  September  30, 1980, 
some  recipient  governments  enacting  budgets 
for  fiscal  year  1981,  may  have  had  to  estimate 
the  amount  of  funds  they  would  receive 
during  the  coming  fiscal  year  without  the 
usual  guidance  the  ORS  as  to  the 
amount  of  entitlement  funds  they  might  be 
expected  to  receive.  For  this  reason.  Section 
2(e)  of  the  1980  Amendments  provides  that  a 
recipient  government,  which  conducted 
hearings  of  the  proposed  uses  of  revenue 
sharing  funds  prior  to  December  28, 1980  (the 
enactment  date  of  the  1980  Amendments) 
using  reasonable  projections  as  to  the  amount 
of  those  funds,  would  not  be  considered  to 
have  violated  the  provisions  of  the  Act.  New 
S9  51.13(c)(3)  and  51.14(f)  provide  that  where 
hearings  have  been  held  based  upon 
reasonable  estimates,  additional  hearings 
would  not  be  required  concerning  the 
entitlement  funds  not  subjected  to  the  budget 
process  for  entitlement  period  twelve.  This 
provision  is  in  no  way  meant  to  exempt 
recipient  governments  from  compliance  with 
the  public  hearing  requirements  for 
subsequent  entitlement  periods. 

Section  51,14— Budget  hearing.  Paragraph 
(a)  of  this  section  is  revised  to  emphasize  that 
public  hearings  shall  be  open  to  all  U.S. 
citizens.  This  paragraph  further  emphasizes 
that  these  hearings  must  actually  be 
conducted  by  the  legislative  body.  Mere 


presence  of  one  individual  of  the  legislative 
body  at  a  hearing,  for  example,  wotdd  not  be 
sufficient. 

Paragraph  (b)  revises  the  provision  for  an 
alternative  procedure  for  a  budget  hearing  to 
eliminate  the  requirement  that  die  recipient 
government  submit  a  written  assurance  prior 
to  the  use  of  the  alternative  procedure.  The 
State  or  local  public  hearing  procedure  may 
be  used  automatically  and  compliance  with 
those  procedures  ne^  only  be  proved  when 
questioned  pursuant  to  a  compliance  review 
or  a  complaint. 

Paragraph  (e),  “Waiver  of  newspaper 
publication,  alternative  forms,”  clarifies  the 
requirements  for  the  waiver  of  newspaper 
publication.  Those  requirements  are  the  same 
as  the  requirements  for  the  waiver  of  the 
proposed  use  hearing  and  publication. 

Paragraph  (f)  entiUed  “Waiver  of  budget 
hearing  and  publication  requirements,”  sets 
forth  the  new  waiver  created  by  the  1980 
Amendments  to  the  Revenue  Sharing  Act. 
Current  paragraphs  (f)  and  (g)  are 
redesignated  (g)  and  (h). 

Section  51.15— Amendments  or 
modification  to  enacted  budget.  This  section 
is  amended  to  clarify  what  constitutes  a 
major  change  to  an  enacted  budget.  To  be  a 
major  change,  the  modification  to  the  budget 
must  involve  at  least  a  cumulative  amount  of 
$2,000,  and  also  must  represent  at  least  25% 
of  the  revenue  sharing  fimds  in  the  recipient 
government's  budget  as  originally  enacted. 

Section  51.18— Legal  notice  rules  not 
applicable.  This  section  is  amended  to 
provide  that  newspaper  publication  required 
with  respect  to  public  hearings  and  the  use 
report  may  be  in  the  form  of  a  newspaper 
advertisement  of  article.  The  publication 
must,  however,  include  all  of  the  required 
information. 

Subpart  C— Computation  and  Adjustment 
of  Entitlement  Funds 

Section  51.20— Data.  Section  51.20(c)  is 
amended  to  clarify  the  special  rule 
concerning  intergovernmental  transfers  for 
less  than  oneryear  entitlement  periods. 
Subparagraph  (b)(3)  of  this  section  is  also 
amended  to  eliminate  the  reference  to  use  of 
other  data  where  data  are  determined  to  be 
“otherwise  inadequate  to  provide  for 
equitable  allocations.”  The  Director  may  use 
alternative  data  only  when  the  data  provided 
by  the  Bureau  of  the  Census  are  not  current 
or  comprehensive  enough  to  provide  for 
equitable  allocations. 

Section  51.21— Data  affected  by  a  major 
disaster.  The  final  rule  amends  S  51.21(c). 
“Eligibility  requirements,”  to  clarify  that  at 
the  end  of  the  60-month  period  the  data  used 
for  the  initial  allocation  of  revenue  sharing 
funds  will  also  be  used  for  the  final  allocation 
of  these  funds.  A  new  9  51.21(g)  is  added  to 
provide  that  the  post-disaster  data  factor  will 
be  used  for  the  first  entitlement  period  after 
the  end  of  the  60-month  period. 

Section  51.23 — Dates  for  finalizing  data. 
Current  9  51.23  entitled  “Date  for 
determination  of  allocations”  is  retitied  “Date 
for  finalizing  data”  and  reorganized.  The  final 
rule  creates  a  new  paragraph  (b)  entitled 
“initial  allocation  out  of  the  last  sentence  in 
paragraph  (a).  Current  paragraph  (b)  entitled 
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"Time  limitation  and  minimum  adjustment” 
has  been  added  to  §  51.29  "Notification  and 
adjustment  of  data"  and  retitled  "Time  limit 
for  data  changes.” 

Section  51.24 — Boundary  changes, 
governmental  reorganizations.  Paragraph  (b) 
of  this  section  entitled  “New  units  of  local 
government”  is  amended  to  describe  what  a 
new  unit  of  local  government  must  do  to 
establish  its  eligibility  to  receive  entitlement 
funds.  Paragraph  (c)  entitled,  “Dissolution  of 
units  of  local  government”  is  amended  to 
point  out  the  fact  that  entitlement  funds,  due 
to  a  government  which  has  been  dissolved, 
and  which  would  normally  go  to  the  next 
higher  imit  of  local  government  will  be 
placed  in  the  appropriate  State  reserve  for 
later  distribution  if  that  higher  government 
cannot  receive  the  money. 

Section  51.25 — Waiver  of  entitlement; 
nondelivery  of  checks;  insufficient  data. 
Paragraph  (a)  of  this  section  is  amended  to 
specify  that  entitlement  funds  waived  shall 
become  a  part  of  the  entitlement  of  the  next 
higher  unit  of  local  government  and  if  that  is 
not  proper,  the  funds  shall  be  placed  in  the 
appropriate  State  adjustment  reserve. 

Section  S1.25[b]  “Constructive  waiver,” 
clarifies  that  a  recipient  government  may  be 
constructively  waived  for  failure  to  comply . 
with  the  reporting  and  assurance 
requirements  of  the  Act  and  regulations.  The 
reporting  requirement  includes  submission  of 
reports  and  other  information  upon  request  of 
the  Director  or  a  designate  to  determine 
compliance  with  the  provisions  of  Subparts  B, 
D,  E  or  F.  This  section  is  also  amended  to 
give  the  Director  the  discretion  to  delay* 
implementing  constructive  waiver  procedures 
where  it  is  determined  that  additional  time 
should  be  given  a  recipient  government  to 
submit  the  required  information. 

Section  51.26 — Reservation  of  funds  and 
adjustment  of  entitlement  Paragraph  (a)  of 
this  section  is  amended  to  emphasize  the  fact 
that  there  is  a  separate  State  obligated 
adjustment  reserve  for  each  State  area. 
Paragraph  (b)  of  this  section  is  amended  to 
add  new  subparagraphs  (b)  (1)  and  (2)  to 
clarify  the  circumstances  under  which  interim 
negative  and  positive  adjustments  will  occur. 
Paragraph  (b)  (5)  is  also  amended  to  reflect 
the  fact  that  there  are  separate  reserves  for 
each  State. 

Section  51.27— State  to  maintain  transfers 
to  local  governments.  The  final  rule-amends 
this  section  to  remove  all  reference  to  pre- 
January  1, 1977  rules  because  they  are 
obsolete  and  is  further  reorganized  for  added 
clarity.  The  final  rule  adds  a  S  51.27(e), 
"Adjustment  where  new  taxing  powers  are 
conferred,”  which  clarifies  the  effect  upon  the 
States  of  conferring  new  taxing  powers  upon 
local  governments. 

Current  S  51.27(k),  “Report  by  Governor,” 
becomes  a  §  51.27(g]  “Computation  by  the 
ORS”.  The  new  section  would  reflect  the 
current  operating  procedure  of  obtaining  data 
concerning  maintenance  of  effort  from  ^e 
Bureau  of  the  Census. 

Section  51.28 — “Optional Formula".  The 
final  rule  amends  {  51.28  entitled  “Optional 
formula”  to  update  the  time  period  within 
which  a  State  may  apply  for  use  of  an 
optional  formula.  The  date  in  {  51.28(a)(3)(iii) 
is  changed  from  September  30, 1980,  to 


September  30, 1983,  the  end  of  the  last 
entitlement  period  authorized  by  the  1980 
Amendments. 

Section  51.29— Notification  and  adjustment 
of  data.  This  section  is  retitled  “NotiBcation 
and  adjustment  of  data”  and  amended  by  the 
addition  of  a  new  paragraph  (b),  which  is 
taken  from  §  51.23.  Together  these 
paragraphs  specify  that  recipient 
governments  will  be  notified  of  the  data  to  be 
used  in  computing  allocations  of  entitlement 
funds  and  given  the  opportunity  to  request 
adjustments  in  data  factors  if  such  requests 
are  made  within  a  year  of  the  end  of  the 
entitlement  period  for  which  the  data  are 
applicable. 

Section  51.30— Adjustment  of  Maximum 
and  Minimum  per  Capita  Entitlement;  100 
Percent  Criterion.  The  final  rule  amends 
paragraphs  (aj  and  (b)  of  this  section  to 
eliminate  the  reference  to  inclusion  of  the 
States  in  the  formula  for  determining 
constraints  on  allocations  to  local 
governments.  The  final  rule  also  adds  new 
subsections  which  set  forth  the  methods  by 
which  the  amounts  described  in  this  section, 
which  some  local  governments  caimot 
receive  due  to  the  formula  constraints,  would 
be  reallocated  within  States  to  eligible  local 
governments. 

Section  51.31— Separate  Law  Enforcement 
Officers,  The  final  rule  amends  §  51.31 
“Separate  law  enforcement  officers”  to  set 
forth  the  source  and  percentage  of  direct 
funding  for  the  separate  law  enforcement 
officers  in  the  State  of  Louisiana  during 
entitlement  periods  in  which  funds  are  not 
appropriated  for  State  governments. 

Section  5132— Population,  The  final  rule 
adds  a  new  §  51.32  entitled  'Topulation.” 
Paragraph  (a)  restates  the  current  definition 
of  population.”  Paragraph  (b)  implements  the 
19W  Amendments  regarding  the  potential  use 
of  population  undercount  adustments  when 
provided  by  the  Bureau  of  the  Census.  One 
commenter  objected  to  this  provision.  The 
1980  Amendments  to  the  Act  however, 
require  that  the  request  be  made.  The  Bureau 
of  the  Census  has  informed  the  ORS  that  at 
this  time  it  is  not  statistically  feasible  to 
make  such  estimates.  Paragraph  (c) 
implements  the  1980  Amendments  regarding 
population  adjustments  due  to  legal 
immigrants  entering  the  country  within  six 
months  after  the  1980  Census. 

Paragraph  (d)  updates  the  definition  of 
population  for  Indian  tribes  and  Alaskan 
native  villages  and  describes  the  population 
data  of  Oklahoma  Indian  governments. 
Oklahoma  Indian  governments,  except  the 
Osage  Tribal  Council,  do  not  have  current 
reservation  boundaries  within  which 
population  can  be  determined  and  the  Bureau 
of  the  Census  cannot  determine  the  Indian 
population  on  Oklahoma  Indian  trust  lands 
since  they  do  not  match  the  geography  of 
Census  enumeration  districts.  Since 
Oklahoma  Indian  tribes  do  not  now  have 
reservations,  the  Bureau  of  Indian  Affairs  has 
advised  that  it  is  unlikely  that  Indian 
governing  bodies  in  Oklahoma  would  be 
providing  governmental  services  to  anyone 
but  Indians  identified  with  the  tribe  of  that 
governing  body.  Therefore,  the  population  of 
Oklahoma  Indian  tribes  for  revenue  sharing 
purposes  will  include  only  Indians  and  their 


spouses  and  children  identified  with  the  tribe 
of  the  Indian  governing  body,  who  are  living 
within  the  boundaries  of  the  historic  areas  in 
those  Oklahoma  county  areas  where  the  tribe 
had  a  reservation  at  the  time  of  the  allotment 
of  Oklahoma  lands. 

One  of  the  commenters  on  this  section 
pointed  out  that  the  definition  specifically 
excluded  American  Indians  living  in  cities 
and  towns  only  with  respect  to  American 
Indians  living  in  the  State  of  Oklahoma.  The 
commenter  asked  for  clarification  on  this 
issue  and  expressed  the  preference  that  if  the 
definition  was  to  be  applied  to  other  areas,  it 
would  be  phased  in  gradually  because  a 
sharp  reduction  in  the  allocation  of 
entitlement  funds  to  a  particular  Indian  tribe 
might  result.  Subparagraph  (d)(1)(A)  of  the 
definition  has  been  amended  to  specifically 
subtract  American  Indians  living  in  cities  and 
towns  as  was  originally  intended  by  the 
definition.  While  the  failure  to  count 
American  Indians  living  in  cities  and  towns 
may  result  in  a  reduction  of  the  entitlement 
for  some  Indian  tribes,  the  Act  requires  that 
population  estimates  provided  by  the  Bureau 
of  the  Census  be  used  in  making  allocations. 
The  Bureau  of  the  Census  will  not  count 
Indians  living  in  cities  and  towns  as  part  of 
the  population.  To  do  so  would  result  in 
double  counting. 

Subpart  D — Prohibitions  and  Restrictions 
on  Use  of  Funds 

Section  51.40— Matching  funds.  The 
amendments  to  the  Revenue  Sharing  Act  in 
1976  repealed  the  prohibition  against  the  use 
of  revenue  sharing  funds  for  matching 
purposes.  Since  a  recipient  government  has 
24  months  in  which  to  use,  obligate  or 
appropriate  revenue  sharing  funds,  revenue 
sharing  funds  received  in  the  last  quarter  of 
1976  may  not  have  been  spent  until  after 
1978.  Accordingly,  the  current  regulations 
maintain  the  restrictions  concerning  matching 
with  the  proviso  that  they  do  not  apply  to 
revenue  sharing  funds  received  after  January 
1, 1977.  Since  all  pre-1977  funds  are  likely  to 
have  been  spent,  the  final  rule  eliminates  the 
provision  and  merely  states  that  revenue 
sharing  funds  may  be  used  for  matching 
purposes  after  January  1, 1977. 

Action  51.41 — Permissible  expenditures 
for  units  of  local  government.  The  1976 
amendments  to  the  Act  also  eliminated  the 
priority  expenditure  restrictions  for  local 
governments.  For  the  same  reason  as  stated 
above  with  respect  to  matching,  the  final  rule 
states  that  revenue  sharing  funds  may  be 
used  by  recipient  governments  for  any 
purpose  permissible  under  State  or  local  law. 

Section  51.42 — Wage  rate  and  labor 
standards.  Several  commenters  on  the  1979 
proposed  rule  objected  to  the  inclusion  of 
renovation  and  repair  projects  with 
construction  projects  covered  by  the  Davis- 
Bacon  Act.  The  references  to  renovation  or 
repair  were  included  in  the  proposed  rule 
after  reviewing  the  definition  of  "construction 
project”  in  the  regulations  implementing  the 
Davis-Bacon  Act  (29  CFR  51.2(g)).  This 
definition  in  part  provides  that:  “the  terms 
“Construction,”  *  •  *  “Completion,”  or 
“Repair”  means  all  types  of  work  done  on  a 
particular  building  or  woric  done  at  the  site 
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thereof  or  *  *  *  including  without  limitation, 
altering,  remodeling,  painting  and  decorating, 

•  *  *"  The  inclusion  of  the  words 
“renovation"  and  “repair"  was  an  attempt  to 
conform  the  revenue  sharing  regulations  to 
the  Labor  Department  definitioa  The  final 
regulation  deletes  the  reference  and  makes  it 
clear  that  i  51.42  uses  the  tenn  “Construction 
project"  as  it  is  defined  in  29  CFR  S^g). 

SecUom  81.43— Restriction  on  expenditures 
by  Indian  tribes  and  Alaskan  native  villages 
(deleted).  This  section  of  the  current 
regulations  was  issued  to  implemmat  Sectim 
123(aM8)  of  the  Act.  This  provision  was 
eliminated  by  the  1980  Amendments  to  the 
Act  and,  is  therefore,  deleted  from  the 
regulations. 

Section  51.43— Lobbying  Sectioa  51.44 
“Lobbying"  is  a  redesignated  S  51.43. 

Section  51.44 — Use  of  entitlement  funds  for 
debt  retirement  Sectioa  51.45  “Use  of 
entitlement  funds  for  debt  retirement"  is 
redesignated  Section  51.44.  The  final  rule  also 
amends  this  section  to  clarify  the  current  rule 
that  the  restrictions  on  use  od  entitlemmit 
funds  for  debt  retirement  have  been 
eliminated,  except  that  the  proceeds  of 
indebtedness  must  have  been  spent  in 
compliaime  with  the  provisions  of  Subpart  D 
and  E. 

Section  51.45 — Use  of  entitlement  funds  in 
accordance  with  State  or  local  law.  This 
sdttion  is  moved  from  Sections  51.100(c]  of 
the  current  regulations.  Ihe  provision  is  also 
qualified  to  make  it  clear  that  State  or  local 
laws  which  conflict  with  the  Revenue  Sharing 
Act  are  not  a  defense  to  violations  of  the  Act 
due  to  the  Supremacy  Clause  of  die  United 
States  Consttation.  Several  commenters 
objected  to  die  qualification  for  the  same 
reasons  that  they  objected  to  9  51.5  “Effect  of 
State  or  local  law."  The  comments  were  not 
accepted  for  the  same  reasons  described 
above.  One  commenter  requested  that  the 
word  “procedure"  be  removed  from  the 
phrase  of  the  regulations  “State  or  local  laws 
or  procedures."  Section  123(aM4)  of  die  Act, 
however,  specifically  refers  to  both  laws  and 
procedures.  Therefore,  this  section  was  not 
changed. 

Section  51.48— Procedures  for  effecting 
compliance.  A  new  f  51.46  is  add^  to  tlte 
final  regulation  as  a  companion  provision  to 
99  51.11(d),  and  51.109  to  cross-reference  the 
procedures  for  effecting  compliance  with  the 
substantive  and  reporting  requirements  of  the 
Act  Section  51.3  of  Sul^art  A  of  the  Act 
contains  those  procedures  to  be  used  to 
achieve  compliance  where  violations  of  die 
provisions  of  Subpart  D  are  found. 

Subpart  E— MondiecriminaUon  by  States 
and  Local  Govemmenta  Receiving 
Entitlement  Funds 

Section  51.51 — Definitions.  (1)  The 
definition  of  “Attorney  General"  was 
amended  to  remove  the  reference  to  the 
Assistant  Attorney  General  for  Qvil  Rights 
because  the  reference  was  determined  to  be 
unnecessary. 

(2)  The  definition  of  "compliance  review" 
was  amended  to  emidiasize  that  comidiance 
reviews  are  to  be  initiated  at  the  discretion  of 
the  Director. 

(3)  The  definition  of  "determination”  was 
amended  for  clarification  purposes. 


(4)  The  definition  of  “facility"  was 
amended  to  expand  the  examples  in  a 
manner  consia^t  with  the  HEW  regulations 
(45CFR84J(i)). 

(5)  The  definition  of  “program  and  activity” 
was  amended  to  clarify  that  die  concept  of 
program  or  activity  is  linked  to  that  of 
funding  as  per  discussion  of  9  51.2(g)  in 
subpart  A. 

Section  51.52 — Discrimination  prohibited. 
The  genera)  prohibitions  have  bran 
reorganized  to  provide  additional  darity, 
particularly  with  respect  to  what  is  a 
prohibited  practice  concerning  the  provision 
of  services,  employment  and  access  to 
facilities. 

Section  51.52(bX6)  concerning  the  use  of 
height  or  weight  requirements  was  amended 
in  response  to  comments.  One  commentor 
stated  that  the  sectioa  did  not  follow  the 
Uniform  Guidelines  on  Employee  Selection 
Procedures  which  have  been  adopted  by  the 
Treasury  Department  The  sectioa  was 
amended  to  clarify  that  selection  devices, 
validated  pursuant  to  the  Uniform  Guidelines 
may  be  used  even  if  they  have  an  adverse 
impact  upon  a  protected  class. 

One  commenter  suggested  that  reference 
should  be  made  to  the  sensory  impaired  with 
respect  to  employee  selection  device^  The 
Director  declines  to  add  references  to  specific 
handicaps  to  these  general  examples  of 
prohibited  discrimination.  Discrimination 
against  the  handicapped  in  the  use  of 
employee  selection  devices  is  specifically 
covert  In  9  51.55(i)  of  the  interim 
handicapped  discrimination  regulations. 

Witii  respect  to  9  51.52(c)  “Exemptions," 
one  commenter  conqilained  that  9  51.52(c)(2], 
which  provides  an  exemption  udiere  a 
recipient  government  proves  by  clear  and 
con^cing  evidence  tiiat  a  particular 
program  or  activity  was  not  funded  by 
revenue  ^rtng  frinds.  provided  recipient 
governments  with  a  loophole.  The  Dhector 
has  no  discretion  in  this  matter  because  this ' 
exemption  is  set  fortii  in  Section  122(aX2KA) 
of  the  Act  Clear  and  convincing  evidence  is 
a  very  hi^  legal  standard,  however,  and  tiie 
burden  is  on  recipient  government  to 
prove  it  to  the  satisfaction  of  the  Director. 

Section  51.53— Employment  discrimination. 
One  commenter  suggested  that  handicapped 
and  age  discrimination  be  added  to  this 
section.  This  section  is  not  meant  to  apfrfy  to 
handicapped  and  age  discrimination,  iiMch 
are  best  handled  separatriy.  Section  S1.55(g) 
of  the  final  regulations  covers  employment 
discrimination  on  the  basis  of  handirap.  The 
Revenue  Sharing  Act  does  not  cover 
enqiloyment  dis^mination  on  the  basis  of 
age. 

Proposed  9  51.53(b)  of  the  proposed  rule 
entitled  “Unifonn  Guidelines  on  Enq}lo3ree 
Section  Procedures"  was  amended  to  clarify 
that  a  violatioo  erf  the  Guidelines  violates 
these  regulations. 

Section  S1.53(c)  of  the  proposed  rule 
entitled,  “Recruitment  practices  of  recipient 
governments."  has  been  deleted  and 
combined  with  tiie  provisioa  for  sdf-review. 

Proposed  9  51.53(d)  “Preemployment 
inquiries"  was  redesignated  9  51Ji3(c)  and 
amended  in  response  to  comments  to  be 
consistent  with  tiie  Unifonn  Guidelines. 

Proposed  9  51,53(d)  entitled,  "Self-review." 
was  amended  to  clarify  that  recifMent 


governments  are  encouraged  to  vofamtarily 
review  all  of  their  employment  practices, 
including  their  recruitment  practices  and 
should  undertake  affirmative  action  where 
practices  that  are  not  in  compliance  with  the 
Uniform  Guidelines  or  these  regulations  are 
discovered. 

Section  51.55— Nondiscrimination  on  basis 
of  handicap  Section  51.55,  “Discrimination 
on  the  basis  of  handicap,"  was  published  in 
the  Federal  Register  on  January  5, 1961  (46  FR 
1120),  it  is  currently  in  interim  form  (46  FR 
41047).  Certain  provisions  of  tiiis  relation 
remain  deferred  at  this  time,  as  is  indicated 
in  the  regulation  and  the  section-by-section 
analysis  below.  Once  tiie  government-wide 
Guidelines  have  been  revised  by  the 
Department  of  Justice,  tiiose  provisions, 
currently,  deferred,  which  remain  consistent 
with  the  Guidelines  will  be  given  effect. 

Those  provisions  which  are  determined  to  be 
inconsistent  with  the  new  Guidelines, 
whether  currently  in  effect  or  deferred,  will 
be  deleted  permanently. 

Most  of  toe  approximately  50  comments  on 
the  1979  prcqiosed  regulations  concerned 
discrimination  on  the  basis  of  handicap,  as 
provided  in  Section  504  of  the  Rehabilitation 
Act  of  1973.  The  majority  of  the  comments 
expressed  concern  about  the  cost  oi 
compliance  and  objected  to  specific 
provisions  such  as  the  definition  of 
handicapped  individuaL  the  self-evaluation 
requirement  and  the  accessibility 
requirements.  The  Department  has  little 
discretion  contained  in  these  regulations. 
Executive  Order  11914,  “Nondiscrimination 
with  Re^ct  to  the  Handicapped  in  Federally 
Assisted  Programs,"  requires  Federal 
departments  and  agencies  with  Sectioa  504 
responsibility  to  issue  regulations  consistent 
with  the  standards  and  procedures 
established  by  HEW.  Comments  requesting 
elimination  of  or  major  revisions  to  these 
provisions  were  not  acted  iqion  due  to  the 
requirements  of  the  Executive  Order,  which 
was  issued  to  ensure  consistent  Federal 
enforcement  of  Sectioa  504.  The 
administrative  provisions,  sudi  as  the  self- 
evahiatioa  requirement  have,  however,  been 
deferred  and  will  not  take  effect  until  after 
the  completion  of  the  review  of  the  HEW 
Guidelines.  Revisions  have  primarily  been 
made  for  clarification  purposes  and  in  some 
instances  to  make  the  sulMtantive 
requirements  conform  more  closdy  with  the 
requirements  for  the  General  Revenue 
faring  program. 

One  smrfi  revision  is  that  all  refmences  in 
the  proposed  rule  to  special  provisioDS  for 
small  recipient  governments  as  thoee 
employing  fewer  than  15  employees  have 
been  dialed  to  those  receiving  $25,000  or 
more  in  entitlenmnt  funds  in  each  entitlement 
period.  The  reference  to  fewer  than  15 
employees  has  little  relevance  for  the 
General  Revenue  Sharing  Program  which 
unlike  grant  programs,  provides  financial 
assistance  to  States  and  local  governments, 
as  opposed  to  particular  departments  and 
agencies  or  even  private  entities.  The  number 
of  recipient  governments  which  emfrfoy  fewer 
than  15  persons  is  much  leas  tiian  tte  number 
which  receives  less  tiian  $25,000  in 
entitlement  funds.  Further,  the  independent 
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audit  requirements  in  Section  123(c)  of  the 
Revenue  Sharing  Act  exempt  local 
governments  receiving  less  than  $25,000  in 
entitlement  funds.  In  Uie  interest  of 
consistency  with  this  Congressional 
guidance,  the  General  Revenue  Sharing 
Program’s  final  regulations  prohibiting 
discrimination  on  the  basis  of  handicap, 
should  also  incorporate  the  $25,OOQ  standard. 

Section  51.55(b)  entitled,  “General 
prohibitions  with  respect  to  discrimination 
against  a  qualified  handicapped  individual” 
contains  the  prohibitions  against 
discrimination  in  the  provision  of  services. 
Sections  51.55(b)(1)  (iii)  and  (iv)  were 
amended  in  response  to  comments  that  the 
provisions  did  not  provide  sufficient  guidance 
concerning  how  recipients  can  make 
communications  and  services  available  to 
persons  with  impaired  sensory,  manual  and 
speaking  skills.  Examples  of  methods  were 
added  to  the  regulations.  Section 
51.55(b)(l)(v)  was  deleted  and  a  new 
§  51.55(b)(4)  was  added  to  expand  the 
discussion  of  how  to  provide  appropriate 
auxiliary  aids  to  individuals  with  impaired 
sensory,  manual  and  speaking  skills.  It  is 
noted  diat  auxiliary  aids  must  be  provided 
only  at  the  request  of  the  handicapped 
individual.  Further,  recipient  governments 
must  consult  with  the  individual  to  determine 
the  most  appropriate  auxiliary  aids  to  be 
used.  It  is  expected  that  requiring  such  aids 
only  upon  request,  as  recommended  by 
organizations  representing  the  handicapped, 
will  reduce  the  cost  of  providing  handicapped 
individuals  with  access  to  programs  and 
activities.  It  will  do  so  in  a  manner  that  will 
meet  as  closely  as  possible  the  individual 
needs  of  the  handicapped. 

Section  51.55(b)(l)(iv),  which  requires  that 
the  public  hearings  required  under  the  Act 
and  regulations  be  accessible  to  the 
handicapped,  was  amended  in  response  to 
comments  as  to  how  such  hearings  can  be 
made  more  accessible. 

Proposed  §§  51.55(b)(1)  (vi),  (vii)  and  (viii) 
are  redesignated  Section  51.55(b)(1)  (v),  (vi) 
and  (vii).  Further,  §  51.55(b)(l)(ix)  has  been 
redesignated  §  51.55(b)(l](viii).  One 
commenter  suggested  that  subparagraph  (C) 
had  been  drafted  too  narrowly,  prohibiting 
discrimination  by  a  secondary  recipient  only 
if  subject  to  the  common  administrative 
control  of  a  recipient  government.  This 
subparagraph  was  amended  to  delete  the 
reference  to  the  secondary  recipient  situation 
and  to  clarify  that  where  a  recipient 
government  funds  a  particular  department  in 
whole  or  in  part  with  revenue  sharing  funds, 
subdivisions  of  that  department  are  subject 
to  these  regulations. 

Section  51.55(b)(l)(x)  has  been 
redesignated  §  51.55(b)(l)(ix).  The  effective 
date  of  this  subparagraph  is  deferred. 

Section  51.55(c)  "^If-evaluation”  is 
deferred. 

Section  51.55(d),  "Designation  of 
responsible  employee  and  adoption  of 
grievance  procedure’’  is  deferred. 

Section  51.55(e),  “Notice"  is  deferred. 

Section  51.55(f),  “Administrative 
requirements  for  small  recipient 
governments"  is  deferred. 

Section  51.55(g)  “Employment 
discrimination"  was  amended  to  add  a  new 


subsection  (g)(l)(iii)  because  it  is  one  of  the 
basic  prohibitions  contained  in  the  HEW 
Guidelines  and  is  therefore  required  to  be 
contained  in  the  regulation.  Proposed 
§§  51.55(g)(1)  (iii)  and  (iv)  are  redesignated 
(iv)  and  (v).  In  response  to  comments, 

§  51.55(g)(l)(iv)  was  amended  to  include 
examples  of  how  communication  can  be 
made  available  to  the  sensory  impaired. 
Concerning  this  section,  one  commenter 
questioned  whether  a  recipient  government 
can  be  required  to  undertake  afRrmative 
action  to  employ  the  handicapped.  Section 
504  does  not  require  affirmative  action,  as 
does  Section  503.  Section  504  requires  only 
that  recipient  governments  refrain  from 
discriminating  and  undertake  remedial  action 
where  discrimination  is  foimd. 

Section  51.55(h),  “Reasonable 
accommodation"  was  amended  in  response 
to  comments  to  add  examples  of  reasonable 
accommodation  for  the  sensory  impaired. 

The  section  was  also  amended  to  provide 
that  the  accommodations  shall  be  made  in 
consultation  with  the  handicapped 
individual.  One  commenter  requested  greater 
specfficity  concerning  what  is  required  for 
reasonable  accommodation.  Considering  the 
broadness  of  the  defmition  of  handicapped 
individual,  what  constitutes  reasonable 
accommodation  must  be  determined  on  a 
case-by-case  basis  and  the  regulation  must 
remain  broad.  A  new  sentence  is  added  to 
subsection  (h)(3)(iii)  to  reflect  the  fact  that  an 
accommodation  that  causes  inconvenience  to 
the  recipient  government  or  result  in  some 
economic  cost  is  not  per  se  unreasonable. 

Section  51.55(i),  “Employment  criteria  and 
policies”  as  revised  to  conform  subparagraph 
(2)  more  closely  to  the  HEW  regulations. 
Several  comments  suggested  the  application 
of  the  Uniform  Guidelines  on  Employee 
Selection  Procedures  to  these  provisions.  ’The 
Guidelines  specifically  apply  only  to  race, 
color,  national  origin,  sex  and  religion.  If  they 
are  formally  revised  to  apply  to  handicapped 
discrimination,  the  Director  will  adopt  that 
application.  One  commenter  questioned  the 
use  of  the  phrase  “class  as  a  whole”  in 
subsection  (i)(3).  The  Director  does  not  agree 
that  the  phrase  should  be  changed.  To  be 
able  to  use  a  selection  procedure  which 
excludes  a  class  of  handicapped  individuals 
as  a  whole,  the  recipient  government  must 
establish  to  the  satisfaction  of  the  Director 
that  no  member  of  that  class  of  individuals 
would  be  able  to  perform  the  essential 
functions  of  the  job  in  question. 

Section  51.S5(k),  “Program  accessibility" 
received  a  majority  of  the  comments  relating 
to  the  cost  of  compliance.  It  is  emphasized 
that  compliance  with  this  subsection  does  not 
mean  that  recipient  governments  will  be 
required  to  retrofit  all  of  their  public 
buildings.  For  a  particular  program  or  activity 
to  be  accessible,  it  is  not  required  that  the 
entire  facility  in  which  the  program  or 
activity  is  conducted  be  accessible.  Structural 
changes  to  facilities  are  required  only  after 
all  other  means  of  making  programs 
accessible  have  been  pursued. 

A  number  of  comments  were  received  on 
§  51.55(k)(10),  “Leased  facilities.”  ’The 
Director  agrees  that  this  provision  as  written 
needed  clarification.  It  is  important,  however, 
to  make  it  clear  that  a  recipient  government 


cannot  avoid  the  program  accessibility 
requirements  merely  by  conducting  its 
programs  and  activities  in  leased  facilities. 
Accordingly,  §  51.55(k)(10)  has  been 
eliminated  and  subsections  (k)(l),  (2),  (k)(7) 
and  (8)  have  been  amended  to  clarify  Uiat 
programs  and  activities  operated  in  existing 
facilities,  owned  or  leased  by  the  recipient 
government,  must  be  accessible.  Where  a 
recipient  government  leases  a  facility,  it  must 
make  whatever  non-structural  changes  are 
necessary  to  make  facilities  accessible. 

Where  an  existing  facility  is  leased,  however, 
structural  changes  will  not  be  required  if  the 
lessor  refuses  to  make  them  and  no  other 
more  readily  accessible  facility  is  available. 

Existing  facilities  newly  leased  after 
January  1, 1977,  or  on  which  leases  are 
renewed  must  meet  the  requirements  of 
§  51.55(k)(2)  for  existing  facilities.  Leases  of 
newly  constructed  facilities  must  meet  the 
requirements  set  forth  in  §  51.55(k)(7)  for  new 
construction.  Alterations  to  existing  facilities 
which  are  leased  must  meet  the  requirements 
of  Section  51.55(k)(8). 

Section  51.55(k)(5),  is  deferred. 

Section  51.55(k)(9)  is  amended  to 
incorporate  the  1980  American  National 
Standard  Institute  Standards,  as  well  as  the 
1961  version  and  allow  compliance  with 
either. 

Proposed  $  51.55(k)(10),  was  eliminated. 

Proposed  §§  51.55(k)  (11)  and  (12),  have 
been  redesignated  §§  51.55(k)  (10)  and  (11). 
One  commenter  suggested  that  the  definition 
of  commencement  of  construction  be 
amended  to  conform  with  the  definition 
contained  in  the  HEW  regulations.  In  this 
instance,  however,  the  provision  being 
interpreted  is  one  uniquely  included  in  the 
Revenue  Sharing  Act  and  need  not  be 
consistent  with  HEW’s  definition. 

One  commenter  suggested  that  subsection 
(k)  should  provide  specific  provisions 
concerning  the  need  for  structural  changes  to 
historical  properties.  However,  the 
regulations  with  their  emphasis  upon 
program  accessibility  over  structural  changes 
to  facilities,  do  not  need  specific  treatment  of 
historical  properties. 

A  new  §  51.55(1)  is  added  to  the  regulations 
to  cover  the  situation  in  which  the  ORS  is 
requested  to  act  upon  a  complaint  concerning 
subject  matters  unresolved  by  another 
Federal  agency,  the  agency  in  charge  of 
coordination  of  Section  504,  or  by  the  courts. 
One  example  of  such  an  unresolved  issue  is 
whether  obesity  should  be  considered  a 
handicap.  Another  example  is  whether  all 
public  television  broadcasting  must  be 
captioned  for  the  deaf.  The  Department  of 
Education  is  currently  involved  in  litigation 
on  this  issue  and  at  the  same  time  the 
complainants  have  filed  a  complaint  with  the 
ORS.  This  provision  is  particularly  needed 
because  the  ORS  supports  an  almost 
unlimited  range  of  programs  and  activities  of 
State  and  local  governments  that  are  under 
the  primary  jurisdiction  of  other  departments 
and  agencies. 

The  Director  has  determined  that  the  ORS 
may  defer  action  on  legal  issues  not  resolved 
until  the  coordinating  agency  has  had  an 
opportunity  to  provide  guidance  in  the 
interest  of  uniformity  of  Federal  enforcement 
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of  Section  504.  In  this  way,  the  ORS  will 
avoid  conflicting  Federal  enforcement 
problems  in  this  still  evolving  area  of  the  law. 
The  coordinating  agency  referred  to  is  the 
Department  of  Justice  pursuant  to  Executive 
Order  12250,  which  sup^sedes  Executive 
Order  11914,  which  gave  such  authority  to  the 
Department  of  HEW. 

At  the  same  time,  the  Directm  is  concerned 
that  consultation  with  the  coordinating 
agency  may  impede  resolution  of  con^ilaints 
in  the  expeditious  manner  required  by  the 
Revenue  Sharing  Act  In  order  to  ensure  that 
coordination  will  take  place  eis  expeditiously 
as  possible,  and  at  the  same  time  allow  for 
flexibility,  the  regidations  would  require  the 
Director  to  consult  with  the  coordinating 
agency  within  one  week.  The  Director  would 
also  have  to  make  a  determination  as  to 
whether  the  Department  of  Justice  will  act 
within  thirty  (30)  days.  If  guidance  cannot  be 
expected  within  thirty  (30)  days,  the  Director 
shall  begin  to  obtain  preliminary  information 
needed  to  process  the  complaint  while 
waiting  for  the  guidance  to  be  received.  The 
ORS  may  defer  making  any  Hndings  until  the 
Department  of  Justice  has  provided  the 
necessary  guidance.  With  these  safeguards, 
possible  deferral  of  action  on  the  complaint 
should  not  result  in  undue  delay  in  the 
processing  of  complaints.  Accordingly,  when 
a  complaint  concerning  unresolved  issues 
under  Section  504  is  received!  the  Director 
would  immediately  consult  with  the 
appropriate  lead  agency  and  act  upon  the 
guidance  received. 

Section  51.56— Nondiscrimination  on  the 
basis  of  age.  Section  51.56  "Discrimination  on 
the  basis  of  age,”  has  not  been  included  in 
these  regulations  because  the  final  regulation 
is  currently  under  review  by  the  Department 
of  Health  and  Human  Services  (HHS).  It  will 
be  published  separately  when  ai^iroved. 

EEOC  Guidelines 

ORS  final  regulations  adopt  the  EEOC 
Guidelines  concerning  sex  (§  51.54),  national 
origin  (§  51.57),  and  religion  ({  51.58). 
Violations  of  the  provisions  of  these 
Guidelines  are  considered  violations  of  the 
provisions  of  this  subpart.  The  EEOC 
Guidelines  are  adopted  to  ensure  that  the 
Federal  government  will  apply  the  same 
standards  concerning  employment 
discrimination,  and  that  ^ere  will  be 
consistency  in  the  Federal  civil  ri^ts 
enforcement  efiorl  It  is  intended  that  the 
most  current  of  the  EEOC  Guidelines  be 
applicable  to  this  subpart  Any  subsequent 
revisions  will  also  be  adopted  by  ORS  to  the 
extent  necessary  to  insure  that  is  the  case. 

Sectian  51.59— Assurances  required.  This 
section  was  amended  on  July  24, 1978  (43  FR 
31927)  to  eliminate  the  requirement  that  the 
copy  of  a  holding  to  be  submitted  to  the 
Director  be  certified.  The  final  regulation  also 
amends  the  1979  proposed  rule  concerning 
delay  of  entitlement  payments  and 
constructive  waivers  to  conform  with  the 
provisions  of  S  51.3(e)  of  subpart  A  and  for 
other  than  nondiscrimination  violations. 

Section  51.60— Compliance  information 
and  reports.  One  comments  suggested  that 
compliance  reports  be  required  to  be  noade 
available  for  public  iiupectioiL  llie  Director 
disagrees  with  this  comment  because  in 


many  cases,  such  reports  contain  confidential 
information.  To  require  compliance  reports  to 
be  made  available  for  public  inspection  cotild 
foreseeably  hinder  ctunpliance  eflforts. 
Paragraph  (c)  of  this  section,  concerning 
constructive  waiver  is  amended  firom  its 
proposed  form  to  be  consistent  with  the 
provisions  to  i  51.3(e)  of  Subpart  A. 

Section  51.61 — Compliance  reviews  and 
affirmative  action.  Ihis  provisicm  was 
completely  revised  to  provide  more 
specificity  concerning  what  a  compliance 
review  will  nnuist  of.  The  regulation  is 
modeled  after  that  of  the  Law  Enforcement 
Assistance  Administration  of  the  Department 
of  Justice  (28  CFR  42.206)  to  enforce  the 
Crime  Control  and  Safe  Streets  Act  of  1976. 

One  commenter  suggested  that 
§  51.61(a)(2)(i)  be  amended  to  refiect  that  the 
mere  presence  of  minorities  or  women  in  the 
relevant  labor  market  is  not  sufficient  to 
indicate  discrimination  because  they  may  not 
be  available  for  employment.  Subsection 
(aX2)  only  suggests  factors  that  may  be 
consider^  in  selecting  a  recipient 
government  for  a  compliance  review  and  are 
not  to  be  considered  evidence  of 
discrimination.  The  Uniform  Guidelines  on 
Employee  Selection  Procedures  will  be  used 
to  evaluate  the  information  obtained  during 
the  review. 

Section  51.61(b)  “Affirmative  action,” 
removes  the  reference  to  the  Guidelines  of 
the  Equal  Employment  Opportunity 
Coor^ating  Council,  which  Council  no 
longer  exists.  The  EEOC  has  pubHshed 
Affirmative  Action  Guidelines,  which 
supersede  those  of  the  Coordinating  Council. 
Accordingly,  the  Director  adopts  these 
Guidelines  in  order  to  provide  guidance 
concerning  when  affirmative  action  is 
appropriate. 

Section  51.82— Administrative  complaints 
and  investigations.  Section  51.62(b) 
"investigations,”  amends  the  interim 
regulation  to  clarify  that  ORS  will  investigate 
administrative  complaints,  which  allege  a 
discriminatory  practice  which,  if  true,  would 
violate  the  Act.  Information  other  than 
complaints,  either  generated  within  or 
outside  of  the  ORS  may  also  be  the  source  of 
an  investigation.  This  paragraph  also 
provides  that  the  Director  may  defer  to  the 
Attorney  General  in  appropriate  cases.  The 
subsection,  in  conjunction  with  §  51.70(c), 
serves  as  the  basis  for  a  cooperative 
agreement  with  the  Department  of  Justice. 

The  final  rule  also  provides  that  the  scope  of 
an  investigation  is  not  limited  to  the 
complaint  or  other  information  on  which  it  is 
based,  but  may  be  expanded  to  include  other 
matters. 

Section  51.64 — Notification  of 
noncompliance.  Sections  51.64  and  51.65 
combine  interim  §S  51.62,  51.65,  51.67  and 
51.68  and  generally  reorganize  the  provisions 
describing  the  procedures  for  effecting 
compbance. 

Section  51.64(a)  provides  that  after  an 
investigation  or  receipt  of  a  determination  of 
a  State  administrative  agency,  the  Director 
shall  if  warranted  by  the  facts  and  the  record, 
make  a  finding  that  it  is  more  likely  than  not 
that  the  recipient  government  has  failed  to 
comply  with  the  provisions  of  this  subpart 
The  IKrector  shall  within  ten  days  of  making 


a  finding,  issue  a  notice  of  noncompliance  to 
the  recipient  government  and  inform  the 
government  that  it  has  30  days  to  enter  into 
compliance,  provide  evidence  to  demonstrate 
compliance,  or  prove  by  clear  and  convincing 
evidence  that  revenue  sharing  funds  were  not 
used  to  fund  the  particular  program  or 
activity,  or  a  determinaticm  of  ncmcompliance 
will  be  issued. 

SecticMi  51.64(b)  provides  that  within  10 
days  after  receipt  of  a  holding,  the  ENrector 
shall  notify  the  recipient  government  of  the 
holding  and  that  the  holding  is  conclusive  on 
the  issue  of  discrimination.  Ihe  notice  of 
noncompliance  shall  further  inform  the 
recipient  government  that  it  has  30  days  to 
enter  a  compliance  agreement  or  prove  lack 
of  funding  by  clear  and  convincing  evidence, 
or  a  determination  of  noncompliance  will  be 
issued.  This  section  also  provides  that  the 
Assistant  Attorney  General  for  Civil  Rights 
shall  be  notified  of  findings  and  holdings. 

Section  51.64(b)(2]  provides  that  where  the 
remedial  order  issued  on  which  the  holding  is 
stayed  by  a  court,  the  stay  will  not  affect 
action  by  the  Director,  unless  the  ORS  is 
specificity  included  in  the  stay. 

One  commenter  suggested  that  there  was 
some  confusion  in  the  time  limits  for  issuance 
of  a  finding.  A  finding  is  contemplated  to  be 
issued  90  days  after  the  Director  receives  the 
administrative  complaint  or  State 
administrative  agency  determination  of 
discrimination.  Accordin^y,  the  two  time 
periods  are  not  contradictory.  The  preamble 
to  the  proposed  regulations  discussed  the 
recommendations  of  the  EEOC,  pursuant  to 
its  coordination  authority  under  Executive 
Order  12067.  The  EEOC  recommended  that 
the  pre-finding  process,  an  informal  notice  to 
recipients  of  possible  noncompliance  prior  to 
the  issuance  of  finding  and  notification  of 
noncompliance  set  forth  in  §  51.64,  be 
included  in  the  regulations.  Comments  on  this 
issue  were  requested,  but  none  were 
received.  Since  the  pre-finding  process  has 
since  been  eliminated  by  the  Director,  it  is  no 
longer  necessary  to  add  it  to  the  regulation. 

A  new  paragraph  (c)  is  added  to  §  51.64  to 
describe  the  effect  of  a  stay  upon  an 
administrative  proceeding.  This  provision 
reflects  an  opinion  received  from  the 
Department  of  Justice  that  the  stay  suspends 
the  administrative  proceeding  to  ffie  extent 
that  it  covers  the  same  issues. 

Section  51.85— Determination  by  the 
Director.  This  section  covers  the  action  to  be 
taken  by  the  Director  if  the  recipient 
government  fails  to  enter  into  a  compliance 
agreement  after  receipt  of  notification  of 
noncompliance.  Once  a  determination  of 
noncompliance  is  issued,  the  recipient 
government  has  ten  days  to  enter  a 
compliance  agreement,  prove  by  clear  and 
convincing  evidence  that  the  program  or 
activity  complained  of  was  not  funded  with 
revenue  sharing  funds  or  request  a  hearing.  If 
the  recipient  government  does  not  take  any  of 
these  actions  within  the  10-day  period,  the 
payment  of  revenue  sharing  funds  to  that 
government  will  be  suspended  until  a 
compliance  agreement  is  concluded.  Section 
51.65(b)(3)  provides  that  administrative 
action  bas^  upon  a  holding  will  be 
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discontinued  if  that  holding  is  reversed  by  an 
appellate  tribunal. 

This  section  is  also  amended  to  reflect  that 
the  Director  has  the  discretion  to  issue  both 
determinations  of  compliance  and 
noncompliance  and  that  the  Assistant 
Attorney  General  for  Civil  Rights  shall  be 
notifled  of  such  determinations.  The  time 
periods  contained  in  this  section  are 
statutorily  derived  and,  therefore,  cannot  be 
expanded  as  requested  in  one  comment. 

Interim  §§  51.65, 51.68(c),  51.69,  and  51.72 
concerning  administrative  hearing  procedures 
have  been  placed  in  appropriate  sections  of 
subpart  G. 

Section  51.66— Compliance  agreements. 
Section  51.66(a)  sets  forth  the  requirements 
for  compliance  agreements  where  the  ORS  is 
not  directly  a  party. 

Section  51.66(b)  provides  that  in  the  case  of 
a  holding,  the  remedial  order  issued  pursuant 
to  the  holding,  if  any,  will  be  the  basis  of  a 
compliance  agreement.  If  there  is  no  extant 
remedial  order,  a  compliance  agreement  will 
be  modified,  if  necessary,  to  conform  to  the 
remedial  order  of  the  court. 

Section  51.66(c)  sets  forth  the  requirements 
for  a  compliance  agreement  between  the 
Director  and  a  recipient  government.  It  must 
be  one  document  in  writing  and  signed  by  the 
Director  and  the  chief  executive  officer. 

One  commenter  suggested  that  the  ORS 
should  monitor  a  recipient  government’s 
performance  under  compliance  agreements. 
The  Director  agrees  that  reference  to  such 
monitoring  should  be  included  in  the 
regulations.  Accordingly,  a  new  subsection 
(d)  is  added  to  the  flnal  regulation  which . 
provides  that  the  Director  will  monitor 
compliance  agreements  and  may  require 
periodic  reports  which  demonstrate 
continued  compliance. 

Interim  §  51.66(d)  is  redesignated  (e)  and 
provides  that  if  the  Director  believes  that  the 
recipient  government  has  violated  the 
provisions  of  the  agreement,  the  Director  may 
issue  a  determination  of  noncompliance 
based  upon  the  alleged  violation  of 
agreement  A  subsequent  administrative 
hearing  would  be  limited  to  the  issue  of 
whether  the  recipient  government  complied 
with  the  agreement. 

“Notification  to  complainants  of 
compliance  agreement”  is  redesignated 
§  51.66(g).  One  commenter  suggested  that 
copies  of  compliance  agreements  be 
furnished  to  the  complainant  prior  to  their 
execution.  The  Director  believes  that  to  do  so 
may  interfere  with  the  negotiation  process 
and  declines  to  accept  this  comment. 

Section  51.67— Resumption  of  suspended 
entitlement  payments.  This  section  remains 
unchanged,  except  that  the  word  “may”  is 
replaced  with  “shall”  since  the  Director  has 
no  discretion  to  continue  to  withhold  revenue 
sharing  funds  if  one  of  the  events  described 
occurs. 

Section  51.68 — Exclusion  of  administrative 
remedies.  Interim  {  51.64  is  redesignated 
51.68  and  revised  to  provide  additional 
clarity. 

Section  51.^— Agreements  between 
agencies.  Interim  $  51.74  is  redesignated 
Section  51.69  and  is  revised  to  provide  more 
specificity  concerning  the  contents  of  a 
compliance  agreement.  Section  122(h)  of  the 


Act  requires  the  Director  to  enter  into 
agreements  with  other  agencies  to  ensure 
consistent  civil  rights  enforcement  and 
efficient  use  of  personnel  and  resources.  Even 
without  such  agreements  however,  the  ORS 
will  cooperate  with  other  Federal  agencies  to 
reduce  the  costs  of  compliance  and  burdens 
on  recipient  governments  and  to  increase  the 
efficiency  of  the  Federal  Civil  Rights  effort. 
Paragraph  (c)  of  this  section  concerning 
review  of  preliminary  decisions  of  the 
administrative  law  judge  was  eliminated 
because  it  was  deemed  unnecessary. 

Section  51.70— Jurisdiction  over  property. 
Interim  §  51.73  is  redesignated  Section  51.70. 

Section  51.75— Authority  of  Attorney 
General  of  U.S.  This  section  of  the  interim 
regulations  was  deleted  due  to  the  fact  that  it 
does  not  provide  guidance  concerning  actions 
required  of  the  ORS  or  revenue  sharing 
recipients. 

Subpart  F— Fiscal  Procedures  and  Auditing 

Section  51.100 — Definitions.  This  subpart  is 
reorganized  to  take  the  deflnitions  contained 
in  §  51.101.  "Auditing  and  evaluations,”  and 
51.2  (of  subpart  A)  general  deflnitions,  and 
create  a  new  definition  section  for  Subpart  F, 
51.100.  Sections  51.100  (a)  and  (b)  add  the 
only  new  deflnitions.  llie  deflnitions  of 
"compliance”  and  “financial  audit”  reflect 
the  current  operating  procedure  of  dividing 
the  single  independent  audit  requirement  into 
two  separate  audits,  a  flnancial  audit  of  all  of 
a  recipient  government’s  funds  and  a 
compliance  audit  to  determine  that  revenue 
sharing  funds  were  spsnt  in  compliance  with 
the  provisions  of  the  Act.  The  provisions  of 
the  Act  referred  to  include  the 
nondiscrimination  provisions  of  Section  122, 
public  participation  requirements  of  Section 
121,  the  prohibition  against  the  use  of 
revenue  sharing  funds  for  lobbying  purposes 
and  the  requirements  in  section  123(a)  that 
revenue  sharing  funds  be  spent  in  accordance 
with  State  and  local  laws  and  procedures. 

The  definition  of  “flnancial  statements”  in 
paragraph  (c)  is  revised  from  the  1979 
proposed  rule  to  include  the  reference  to  the 
presentation  of  footnotes. 

Section  51.101 — Procedures  applicable  to 
the  use  of  funds.  Several  commenters 
objected  to  the  requirement  contained  in 
I  51.101(a)  that  revenue  sharing  trust  funds 
established  as  separate  sets  of  accounts  to  be 
classified  and  accounted  for  as  special 
revenue  funds.  The  comments  correctly 
pointed  out  that  this  requirement  conflicted 
with  generally  accepted  accounting 
principles,  and  the  reference  to  special 
revenue  funds  is  eliminated. 

Because  the  requirement  that  recipient 
governments  spend  their  entitlement  funds 
only  in  accordance  with  State  or  local  laws 
and  procedures  has  been  moved  to  §  51.45  of 
Subpart  D,  current  paragraph  (d)  is 
redesignated  paragraph  (c)  and  paragraph  (e) 
is  redesignated  paragraph  (d). 

Section  51.102 — Auditing  and  evaluation. 
Section  51.102(a)  includes  a  reference  to  the 
separation  of  the  single  audit  requirement 
into  a  flnancial  audit  and  a  compliance  audit. 
A  new  paragraph  (a)(2)  is  added  to  §  51.102 
to  inform  recipient  governments  when  audits 
must  be  submitted  to  the  Director. 

This  section  is  amended  to  reflect  the  fact 
that  the  ORS  encourages  the  use  of  the  Office 


of  Management  and  Budget’s  Circular  A-102 
Attachment  P  in  meeting  the  audit 
requirements  of  the  Act.  A  new  paragraph 
(a)(3)  reflects  the  acceptance  of  the  Office  of 
Management  and  Budget  procedures. 

Section  51.102(b)  eliminates  the 
requirement  preidously  imposed  that  a 
recipient  government  submit  a  written 
assurance  in  order  to  elect  to  follow  State  or 
local  law.  The  section  also  adds  a  new 
subsection  to  clarify  that  a  compliance  audit 
is  required  when  a  recipient  government 
elects  to  follow  State  or  local  law  in  the 
performance  of  an  audit. 

Section  51.102(c)  makes  it  clear  that  where 
a  recipient  government  is  required  by  State  or 
local  law  to  conduct  an  audit,  though  it 
receives  less  than  $25,000  in  entitlement 
funds,  the  audit  must  be  performed.  As  stated 
above,  Section  123(a)(4)  of  the  Act  requires 
the  expenditure  of  revenue  sharing  funds  in 
accordance  with  the  laws  and  procedures 
applicable  to  the  expenditure  of  a  recipient 
governments  own  funds,  unless  that  State  or 
local  law  conflicts  with  Federal  law. 
Additional  requirements  which  go  beyond 
those  in  the  Revenue  Sharing  Act  woidd  not 
be  considered  conflicting.  As  stated  in 
Section  123(c)  of  the  Act,  the  performance  of 
a  locally  required  audit  will  be  considered 
compliance  with  the  Revenue  Sharing  Act. 

The  audit  performed  pursuant  to  this 
subsection  need  not  be  submitted  to  the  ORS, 
but  shall  be  made  available  upon  request  by 
the  Director. 

Section  2(g)  of  the  1980  Amendments 
provided  a  special  modification  of  the  audit 
requirements  for  local  governments  within 
the  State  of  Michigan.  In  this  situation,  the 
State  agency  had  entered  into  an  agreement 
with  ORS  to  perform  the  required  audits  for 
county  governments,  but  later  found  that  it 
could  not  complete  the  audits.  The  affected 
counties  are  authorized  to  conduct  the 
required  audits  in  accordance  with  generally 
accepted  auditing  standards  and  only 
concerning  fund  accounts  in  which  revenue 
sharing  funds  are  placed.  The  flnal  rule  adds 
a  new  S  51.102(d),  “Modifleation  of  audit 
requirement”  to  implement  that  special 
modification. 

Section  51.102(d)  of  the  proposed  rule 
entitled,  “Series  of  audits”  is  redesignated 
§  51.102(e).  This  subparagraph  is  also 
amended  to  require  that  flnancial  and 
compliance  audits  must  be  performed  in  the 
same  flscal  year. 

Since  the  1980  Amendments  merely 
authorized,  but  did  not  appropriate  revenue 
sharing  fund;  for  the  State  governments,  an 
amendment  to  the  regulations  was  needed  to 
clarify  when,  if  ever,  the  States  would  be 
required  to  conduct  independent  audits 
required  by  the  Act.  The  Department  has 
determined  that  a  State  government  will  be 
required  to  conduct  such  audits  only  if  it 
receives  entitlement  funds  for  three 
consecutive  entitlement  periods.  The  same 
approach  was  taken  for  local  governments 
which  receive  less  than  $25,000  in  entitlement 
'  funds.  A  new  paragraph  (f)  is  added  to 
§  51.102  to  clarify  our  interpretation  of  this 
provision. 

Section  51.103 — Waiver  of  Audit 
Requirement.  Section  2(f)  of  the  1980 
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Amendments  provides  an  additional  waiver 
for  the  situation  in  which  the  accounts  of 
units  of  local  government  are  audited  by  a 
State  audit  agency  which  either  does  not 
follow  generally  accepted  auditing  standards 
or  which  is  not  independent.  The  State 
agency  must  be  demonstrating  progress 
towards  meeting  the  audit  standards  or 
becoming  independent.  The  final  rule  revfses 
proposed  §  51.103  “Waiver  of  audit 
requirement”  to  include  the  new  basis  for 
granting  a  waiver  and  clarify  the  procedure 
by  which  the  waiver  will  be  granted.  This 
section  is  also  amended  by  the  1979  proposed 
rule  to  eliminate  the  requirement  that  the 
request  for  waiver  be  submitted  before 
March  31, 1978. 

Section  51.106— Audit  opinions.  This 
section  is  amended  to  clarify  the  notice  of 
audit  opinions  and  to  eliminate  the  definition 
of  generally  accepted  accpimting  principles 
as  it  is  redundant. 

Section  51.107— Scope  of  audits.  The  final 
rule  would  amend  this  section  to  clarify  that 
the  scope  of  audits  include  all  of  the  financial 
statements  for  each  separate  fund.  The 
section  would  further  add  the  Statements  on 
Auditing  Standards  as  an  additional  guide  for 
the  type  of  audit  to  be  conducted.  This 
section  is  also  amended  to  update  the 
reference  in  paragraph  (a)(4]  to  the  Standards 
for  Audit  of  Governmental  Organizations, 
Programs,  Activities,  and  Functions,  from  the 
1972  edition  to  the  1981  edition. 

Section  51.108— Retention  and  submission 
of  audit  reports  and  work  papers.  Sections 
51.108  and  51.109  of  the  current  regulations 
are  combined  into  one  section.  Paragraph  (a) 
contains  the  requirements  of  old  §  51.109  that 
audit  reports  and  other  information  needed  to 
determine  compliance  be  submitted  to  the 
Director  upon  request.  Paragraph  (b)  contains 
the  requirement  of  old  S  51.108  that  audit 
work  papers  be  retained  for  three  years  after 
the  issuance  of  the  audit  reports  and  be 
submitted  to  the  Director  or  the  Controller 
General  upon  request. 

Section  51.109— Procedures  for  effecting 
compliance.  A  new  §  51.109  is  added  by  the 
final  rule  to  point  out  that  violations  of  the 
provisions  of  this  subpart  are  redressed  by 
the  enforcement  procedures  contained  in 
§  51.3  of  Subpart  A  of  this  part.- 

Subpart  G— Proceedings  for  Reduction  In' 
Entitlement.  Withholding  or  Suspension  of 
Funds 

This  subpart  was  revised  by  the  1979 
proposed  rule  to  differentiate  betw'een  the 
requirements  for  administrative  hearings 
concerning  violations  of  Subpart  E  and  those 
concerning  Subparts  B,  D,  and  F.  Section  122 
of  the  Revenue  Sharing  Act  sets  forth  the 
hearing  procedures  for  nondiscrimination 
violations.  Section  123(b)  of  the  Act  sets  forth 
the  hearing  procedures  for  violations  of  the 


provisions  of  the  Act  other  than  Section  122. 
The  current  Subpart  G  does  not  make  it  clear 
where  the  two  procedures  are  the  same  and 
where  they  differ.  In  the  interest  of 
consistency,  the  administrative  hearing 
procedures  contained  in  current  Subpart  E 
are  added  to  Subpart  G.  This  subpart  is  also 
amended  to  eliminate  any  reference  to 
repayment  of  entitlement  funds,  for  which  the 
Act  no  longer  provides  authority. 

Section  51.102— Reasonable  notice  and 
opportunity  for  hearing.  Section  51.102  states 
that  provisions  for  withholding,  or  reduction 
in  revenue  sharing  payments  apply  to 
.violations  of  the  provisions  of  Subparts  B,  D. 
and  F.  while  provisions  for  suspension  or 
termination  of  the  payment  of  revenue 
sharing  fimds  apply  to  violation  of  the 
provisions  of  Subpart  E. 

Section  51'.1(^— Opportunity  for 
compliance.  Section  51.103  is  amended  to 
reference  the  provisions  pursuant  to  which  a 
recipient  government  will  be  given  the 
opportunity  to  enter  into  compliance  prior  to 
the  initiation  of  an  administrative  hearing. 

Section  51.204 — Institution  of  an 
administrative  hearing.  The  final  rule 
provides  for  the  institution  of  an 
administrative  hearing.  A  hearing  instituted 
imder  the  provisions  of  Subpart  E  differs  firora 
the  hearing  instituted  under  other  provisions 
because  it  is  instituted  by  the  Director  only 
after  the  request  of  the  recipient  government 
and  is  required  under  Section  122(b)(3)(A)  to 
be  instituted  within  30  days  of  receipt  of  the 
request  by  the  Director. 

Action  51.205 — Complaint  for 
administrative  hearing;  Section  51.206 — 
Service  of  complaint  and  other  papers.  The 
final  rule  amends  these  sections  to  point  out 
the  shortened  time  frames  under  which 
complaints  and  answers  for  hearings  under 
Subpart  E  must  be  filed  pursuant  to  Section 
122(b)(3)(A).  Section  51.205  provides  that  for 
hearings  imder  Subpart  E,  the  complaint  must 
require  that  the  answer  be  filed  within  10 
days  of  receipt  of  the  complaint  by  the 
recipient  government.  Section  51.206  requires 
that  for  hearings  under  Subpart  E,  the 
complaint  must  be  served  upon  the  recipient 
government  within  seven  days  of  receipt  of 
the  request  for  a  hearing  from  the  recipient 
government. 

Section  51.211 — Administrative  hearings. 
This  section  would  set  forth  the  procedures 
under  which  an  administrative  hearing  is 
conducted.  Section  51.211(b)  is  based  upon 
§§  51.66  and  51.68  of  interim  Subpart  E. 

Section  51.214 — Depositions.  The  final  rule 
would  amend  this  section  to  provide  for  the 
taking  of  depositions  in  a  shorter  time  period 
for  hearings  under  the  provisions  of  Subpart 
E.  The  summary  hearing  pursuant  to  §  51.211 
must  commence  within  30  days  of  the  request 
for  an  administrative  hearing  by  the  recipient 
government. 


Section  51.217— Preliminary  finding  (for 
hearings  under  Subpart  E).  Section  51.217 
sets  forth  the  provisioim  currently  contained 
in  §  51.66  of  the  interim  regulations 
concerning  actions  to  be  taken  by  the 
Director  after  the  administrative  law  judge 
issues  a  preliminary  finding  under  the 
provisions  of  Subpart  E. 

Section  51.218— Initial  decision  of  the 
administrative  law  judge.  The  final  rule 
would  amend  this  section  to  clarify  the 
nature  of  the  decision  of  the  administrative 
law  judge.  The  administrative  law  judge’s 
decision  does  not  include  the  remedy  for 
noncompliance.  The  decision  sets  forth  the 
findings  of  fact  and  conclusions  of  law  and 
whether  the  recipient  government  has  failed 
to  comply  with  the  provisions  of  the  Act.  The 
final  rule  further  revises  this  section  to 
emphasize  that  the  administrative  law  judge 
does  not  order  suspension  of  entitlement 
funds.  Only  the  Director  has  such  authority. 
The  Act  does,  however,  provide  for  an  order 
of  termination  of  funds  by  the  administrative 
law  judge.  The  section  further  describes  the 
actions  to  be  taken  by  the  Director  depending 
upon  the  decision  of  the  administrative  law 
judge.  The  provisions  of  current  §  51.223  is 
incorporated  into  this  section  and  9  51.223  is 
eliminated. 

Section  51.221 — Procedure  for  review  of 
decision  of  administrative  law  judge.  The 
final  rule  removes  the  restriction  in  current 
9  51.221(b)  that  the  Director  appeal  only  in 
absence  of  appeal  by  respondent  Section 
51.221(b)  adds  a  new  provision  to  state  that 
the  Secretary  of  the  Treasury  may  review  the 
decision  of  the  administrative  law  judge 
absent  appeal  by  either  party.  Current 
9  51.222  is  added  to  this  section  as  a  new 
9  51.221(c).  The  subsection  provides  that  the 
Secretary’s  decision  is  the  final  agency 
decision. 

Section  51.222— Effect  of  absence  of  appeal 
or  review  of  initial  decision  of  administrative 
law  judge:  'The  final  rule  adds  a  new  section 
to  clearly  state  that  the  initial  decision  of  the 
administrative  law  judge  becomes  the  final 
agency  decision  if  not  appealed  by  either 
party  or  reviewed  by  the  Secretary. 

Section  51.223— Judicial  review.  Current 
§  51.213,  “Effect  of  order  of  repayment, 
withholding  of  funds  or  suspension  of  funds 
is  eliminated  and  merged  into  9  51.218. 
Current  §  51.224  is  redesignated  9  51.223.  The 
final  rule  also  amends  this  section  to  provide 
that  the  Director  may  cross-appeal  issues 
decided  adversely  to  the  Office  of  Revenue 
Sharing,  unless  those  issues  were  ruled  upon 
directly  by  the  Secretary. 

Section  51.224— Judicial  review.  Current 
§  51.225  is  redesignated  9  51.224. 
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